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HE Tryal and Proce/s againft Captain Thomas Green, Commander of the 

Englifh Haft-Indta Ship called the Worceiter, and bis C rew, now to be 

publifhed, hath been the Subjett of fo much Difcourfe, and fuch various 

Reflettions both in Scotland and England, thar there appears nothing 

mrore juft und expedient, than that the World foould have a true and wmpartial Ac- 
count of it. | 

The Ship called the Anuvandale, belonging to the Company of Scotland trading 
to Africa and the Indies, having been feized in the Downs in England, at the Ins 
ance, and by the fpecial Order of the Englifh Balt-India Company ; The /aid 
Company of Scotland did judge themfelves injured by the faid Seizure; And 
therefore when the faid Ship the Woreefter, an Euglifh Ealt-India Trader, came 
to Scotland, avd to the Road of Leith, about the Month of Auguft laf, The 
Scots Company, dy virtue of the Powers, contained in the AG of Parliament in 
their favour, and their Patent ander the Great-Seal, did feize her and her Cargo by 
way of Reprifal ; And having feized her and her Lading, only in order to a fair 
Lryal, they raifed a civil Adtion before the Admirality of Scotland, for declaring the 
Said Seizure lavful on the Account above-mentioned. 

‘Upon this Seizure, asd while this civil. Purfuit was in dependance, feveral things 
broke out, tending to a greater and far different Difcovery. For 1, Captain Da- 
vid Monto being, immediately after the Seizure, placed by thofe imployed by the Afri- 
can Company, jor fecuring of the W orcelter, jet by the Hammock where Simpfon 
the Gunner went to fleep, C ptatn Monro perceived the Gunner to be uncafie, and 
that he coald take no reft, as [appojing that the Ship had been feized “pon fome other 
Account than that of Reprifal, which moved the Gunner to queftion Captain Monro 
very earneflly, whether or not the Seizure was not made on fome other Account, and 
if there was not a Defign upon their Lives? Which Solicitude of the Gunner, gave 
the firft rife to the Sufpicion that enfued. 

Within a day or two thereafter, the Carpenter Henry Keigle 2zd Andrew. Ro- 
bertfon the Gunners Mate, happeniay to difcourfe about their Wages, Keigle was 
anxiousto eo afbore, whereto Robertfon anfwerimg, that he would take his Hazard 
and ftick by the Ship while there was any hope , Keigle replied to him in Pajfim 
07, —— Damn you, you never wrought {0 astodelerve Wages out of any thing 
aboard the Ship; Tawhich Robertfon replying, that he wrought the Work that 


be was hired for ; Keigle few out extravagantly, and abufing Robertf{on with 


bis Tongue to the laft Decree, Robertfon made no Return, but paufing andwalke 
ing up and down the main Deck very penfive, was ( after a heavy Groan or two) 
heard by feveral credible Wirnefves prefent, to uiter thefe Words to himjelf. This 
is the juft Judgment of God upon us, for the Wickednelfs committed in our 


“daft Voyage ; and Pm afraid it will purfueus further, fince that being redu- 


ced to fo {malla Number aboard, four or five of us cannot agree amongit our 
folyi \ 
felves. \ : 

A da) wr two thereafter, when the Ship the Worcefter was got within the Heads 
of Bey and Harbour, and that thofe aboard were drinking heartily a Bowl of 
Punch in) the main Cavine, one belonging to the Scots Company being prefent pape 
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ned to difcourfe of Captain Gordon Commander of Her Majefties Frigot the Roy- 

al Mary; hat a Scourge he had been to the fall French Privateers apon rhe Fatt 

Coal? of Scotland : George Hainesone of Captain Green’s Crew, alittle warnr wrth } 
the-Punch, broke out in the hearing of feveral Scots Geptlemen, as well as of feveral o~ 3 & 
thers of Green’s Crew, and flantingly faid with an Oath, that out Sloop (wean- : 
ing Green’s Sloop) was more terrible upon the Coaft of Malabar, than ever j 


Captain Gordon was or will be to-the French Privateers on the Coalt of Scot 
land, For a better Sailer than that Sloop never carried Canvas 5 Or Words to 
this Effect. . ‘ 6 
The Gentleman of the Scots Company, who was prefent, finding Mr, Haines 
in thé forefaid Humour, takes Occafion to ask him, Whether, in thew Voyage 
Outward or Inward, they had met with, or heard any thing of, or concerning two 
Scots Ships, that went ona Trading Voyage beyond the Cape, both belonging to 
the Scots Company ; The one commanded by Captain Drummond, and the othex 
by Captain Stevart : Haines Anfwered, That they had heard of them, but did 
not fee them ; But, adding, faid, Its no great Matter, you need not trouble 
your felf about them, for f believe you will not fee them in-hafte': To which 
the other asking, What might be the Reafon, and Haines fhifting : Haines faia. 
at length, He heard they were turned Pirates, and that one of them had Bight 
Guns, and the other Twelve or Fourteen, to the beft of his Memory. : 
But fometime thereafter, George Haines falling into Acquaintance with a Young, 
Woman at Bruntifland, to whom he made Love, He then began to difcover the 
Secrets he had concealed: Which was alo the Occafion of the Examination after-: 
wards made in the Fvyal of. the forefatd Young Woman, and feveral others, a5 may; 
be feew in the Procefs. | } ‘: 
But this is certain, that Haines bis free + Difcourfing with this Young Woman. 
coming to take * Vent, Simpion, Keigle azd Robertfon, a! of Captain Green’s, 
Crev, and then aboard, threatned Haines moft feverely for it, and made him deal. 
and prevail with ber, wot only not.to difcover any further what be had told her, bat: 
likemays'to deny what 1e had really told to ber and feveral others : After which, Haines: 
and the Young Woman became both fo fhy and clofe, that they [poke no more of 
thefe Matters, untill they were brought before the Committe of Council. s 
However Captain Green and his Crew became fo Fealous of Haines, that at length, 
by George Kitchen and ‘Thomas Whitehead, they perfivaded him to make bis 
Efcape ; And had fo far prepared for it, that Horfes were Hired to carry all the 
Three to Kinghorn, where they were to crofs privately to Leith; Bat, when the. . 
Horfes were ready Sadled, one George Ker, and fome other Gentlemen then at. 
Burntifland, getting sotice of what was defigned, laid bold upon the faid Haines, 
and obliged him to go again aboard the Ship. cea “ 
Ia the Civil’ Procefs depending before the Judge of the Admiralty , the Judge, 
upon 4 Reprefentation made to him, gave Order, That Search. fhould be mace for 


fuch * Documents, as the Scots Company might have ule for in proving fome: 


Points of their Claim’, Such as thefe, That the Ship belonged. to Exgland, and. 

the Ez(-India Compasy there, ec. ‘And albeit this was endeavoured by Captain. 

Grécn uid his Crew to be prevented, by putting feveral. of their Papers out of the. 

way ; Yet there were found in the Journals fuch Extraordinary Inftructionsgzvea 

by the Owners and Freighters to the Captain avd Supercargo, as to write under ; 
Covert of a certain.Cypher, and to convey their Letters 77 fo Secret aManner, 
with feveral other Citcumftances of that Kind, a3 did greatly increafe the Suipici- 

ons ‘already given, that Captain Green and his Crew were no Fair and Lawtul Ad- 
venturers, but, from the beginning, might be defied for WM Practices. 
Daniel Stringman the Cook belonging to the faid Ship the Worchter, but who 

pas taken up at Bengal fome Months after Captain Green had /eft the Coa/? of 


ee 
pe 


a 


Malabar, happening one Day to drop fome Things he had heard to Simpion the 
Gunner, which did not pleafe him and others of the Crew, They were at pains to 
perpoade him to make his Efcape, as if they had been refolved to efcape with him 
Stringman gets afbore, and waiting sit it grew Dark at Night, | ravels all alone> 
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‘you the’Lruth :° dad" the, after fone Preface, Stringman tells Hepburn what 
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'- Theje were the true Steps of the firfi Difcovery of this Matter, all ready to be at- 


2 CP hereafter an Affidavit was taken before the * Baslleescof Bruntifland, of. what * MMagiftratess 
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BOOKS Sold by A. Bell, at the Crofs Keys and Bible in Cornhill. 


Compleat Hiftory of Europe, or a 
. Wiew of the Affairs thereof, Civil and 
Milicary, from the beginning cf the Treaty 
of Nimeguen, 1676, to the end of the Year 
1700: including the Articles of the former, 
and feveral Infringements of them; the 
Turkith Wars,: the forming of the Grand 
Confederacy, the Revolution in England, 
&c.«. With a particular Account of all the 
‘AGtions by Sea and Land on both fides ; and 
the Secret Steps that have been made to- 
wards a Peace, both before’ as well as during 
the laft Negotiation. Wherein are feveral 
Treaties at Jarge. The whole intermixed 
with divers Original Letters, Deciarations 
and Memorials never before publifhed. The 
fourth Edition corrected, and very much 
enlarged. ‘Price os. 

“Where ig likewife tobe had the Compleat 
Hiftory of Europe, for the Years 1707, 1702, 


» ¥yo3, andotyo4. Price 6 Shillings each. 


FheGompleat Gard’ner ; or Directions 
for Cultivating and, right. Ordering of Fruit 
Gardens, and Kitchen Gardens, By Mon- 
fleur De La Quintinye. Now compendioufly 
abridg’d, and made-more ufeful, with very 
Confiderable Improvements. By George Eon- 
don, aid ‘Henly’ Wife. Phe'fourth Edition 
correcteds\SRxieesg's. S.0 FO SUN 8.) BG 

A brief Difquifition of the Law of Nature, 
according to the Method laid down in the 
Reverend Dr. Cumberland’s (now Lord Bi- 
fhop of Peterborough) Latin Treatife on that 
Subje&. As alfo his Confutations of Mr. 
Hobbs’s Principles, put into another Method. 
The Second Editioncorrected, and fome- 
what inlarged. By Fames Tyrrel, Efq, With 
the Right Reverend Author’s Approbation. 
Price 5 s. 

The Works of Plato abridg’d. With an 
account of his Life, Philofophy, Morals, 
and Politicks. Together with a Tranflation 
of his choiceft Dialogues, viz. Of 1. Hu- 
rey < ature. 2. Prayer. 3. Wifdom. 
4. HolinefS. 5. What one ought to do. 
6. Immortality of the Soul. 7, Valour. 
8. Philofophy. Intwo Volumes, Illuftrated 
with Notes. By M. Dacier, Tranflated 
from the French. Price 9s. 

Geography anatomized ;, or the compleat 
Geographical Grammer : Being a fhort and 
exact Analyfis of the whole Body of modern 
Geography, after a new and curious Method, 
comprehending, 1. A general view of the 
Terraqueous Globe. Being a compendious 
Syftem of the true Fundamentals of Geogra- 
phy ; digefted into various Definitions, Pro- 
blems, Theorems, and Paradoxes: Witha 
Tranfient Survey of the whole Surface of the 
Earthly Ball, as it confifts of Land and Wa- 
ter, 2. A particular view of the Terraque- 
ous Globe: Being a clear and pleafant Pro- 


{pect of all remarkable Countries upon the 
face of the whole Earth; fhewing their Sts 
tuation, Extent, Divifion, Subdivifiony G1- 
ties, chief Towns, Name, Air, Soil, Com- 
medities, Rarities, Archbifhopricks, Bifho» 
pricks, Univerfities, Manners, Language, 
Government, Arms, Religion. Collected. 
from the beft of Authors, and illuftrated 
with divers Maps. Thefourth Edition much 
improv’d and enlarg’d. By Par. Gorden, 
M. A. and Fellow of the Royal Society. 
Price 6s. 

The Athenian Oracle, Being an entire 
Collection of all Valuable Queftiosis, and 
Anfwers, in the old Athenian Mercuries. 
Intermix’d with many Cafes in Divinity, 
Hiftory, Philofophy, Mathematicks, Love, 
Poetry, never before publifhed- To which 
is added an Alphabetical Table for the fpee- 
dy finding any Queftions. . By a Member of 
the Athenian Society. In 3Vol. Price 18s. 

An Account of the Breeding of Worms 
in Human Bodies; their Nature, and feve- 
ral Sorts; their Effects, Symptoms, and 
Prognofticks. With the true Means to a- 
void them, and Medicines to. cure them. By 


| Nicholas Andry, M.D. of the-Faculty of 
Paris, With Letters to the Author on this 
Subjet, from .M. Nicolas Hartfoeker at Ante 


frerdam, and M. George Bagliviat Rome. Ap- 
proved by Dr. Fagon, Chief Phyfician to the 
King of France, and by the whole Faculty of 
the Phylicians of Parts. Done from the 
French Original, with Figures. Price gs. 

An Effay concerning the Power of the 
Magiftrate, and the Rights of Mankind, in 
Matters of Religion. With fome Reafons 
in particular for the Diffenters not being ob- 
liged to take the Sacramental Teft but in 
their own Churches; and fora General Na- 
turalization. Together with a Poftfcript 
in anfwer to the Letter to a Convocation- 
Man. . 

Prayersand Meditations Before and After 
receiving the Lord’s Supper. Written O- 
tiginally in French, by the late Reverend 
Divine M. Drelincourt, Minifter of the Pro- 
teftant Church in Parts. Tranflated for the 
Benefit of Communicants. By FG. Gent. 
Price 6 d. 


The Practice of Phyfick, reduc’d to the ~ 


ancient way of Obfervations, cgntaining a 


juft Parallel between the Wifdom and Expers-- 


ence of the Ancients, and the Aypothefes’s of 
Modern Phyficians. Intermix’d with many 
Practical Remarks upon moft Diftempers, 
together with feveral New and Curious Di/- 
fertations ; Particularly ofthe Tarantula, and 
the Nature of its Poifon: Of the Ufe and 
Abufe of Bliftering Plaifters: Of Epidemicab 
Apoplexies, &c, Writtten in Latin by Geo. 
Baglivi, M.D: Price 5 ¢. 


THE 


| Fa mas Green, 
| dered, that the {aid Caprain Thomas, ec. fhould be put to a Tryal upon 
the Crimes informed, before the Judge of the High Court of Admiralty: 
As alfo, the tords of Privy Council thought fit at the fame time, to ap- 
point Affiftants to the Péocurator-fifeal of the High Court of Admiralty, 
tor the better ordering and carrying on of the faid Tryal, according to 


the Tenor of their Act following. 


AT Edinburgh the thirteenth day of February,. 1795 Years: Committee 
+ anent’ Gaptain Green and his Crew, * Sederunt Lord Chancellor, + 
Marquels of Annandale, Earls of Haddingtoun, Leven, “Ruglen, Lords * 
| Yelter, Belhaven, Advocat, +, T hefaurer-deput, Anftruther, Sir John} 
| ‘Home, zed Ormuftoun younger. Its the Opinion of the Committee, that my 
Lord: Chancellor [hould write to Court for Remiffions to Charles May Chyrur= 
geon, Antonio Berdinando Cooks-Mare, Antonio Francifco Captains-man™ 
George Haines Svewart, George Glen, Quarter-mafter, Alexander Taylor 
Fore-mafi-man , And that the Tryal againft Captain Green ana his Crew {bould 
be: purfwed before the Admiral-Court, and that Affeffors fhould be named to the 
he Procurator-fifcal, Sic fubferibitur. "TW EED-" 


‘DALE Cancel. J. P. ERS 
tain Green Commander of the Ship the ‘Worcelter, being upon the Day and 
ee eof % thir prefents, read in 

Council, and the + [amen wits Voted and Approven. * And 
by Nominat and Appoint Sir James Stuart Her Majesties Advocat, Sir Davi 


Dalrymple, 474 Mr. William Carmichael Her Majefties Sollicitors, Sir Pa- 
trick Home, Sér Gilbert Eliot, Mr. | 


| Alexander Mackleod, avd Mr. Francis 
Grant, to be Affiftants to Mr. Alexander Higgins Procarator-fifeal to the Higa 
~— Court of Admiralty, in profecuting the Libel and Indittment to be given at “his 
— Tnftance again the faid Captain Green,and his Crew, before the [aud Court, 
to the final End and Decifion thereof : And the faid Lords “declared, that they 
would next Council Day name five of their own Number to be Alfe Tors to the 
Judges of Admirality, during the dependante of the fore{aid $ Procefs : Bib re- 
commended to the Lords of + Thefaury to pay the Lamyers 
be Affftants accordingly. Extratved by me, icpettonny Wier 
Soles GIEBP ELIOT, Cis: Su. Conteh, . 
fers CASRRBRA BWUOE 
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HE Lords of Her Maietties Privy Council having taken + Pre- 4 Exesbities 
cognition of the grounds of the [nformation‘againit Captain Tho- tion before | 
and others of his Crew; they thought fit, and ors band 


abouts 
prefento 


Treafurers 


“fudges, and Affiftants to t 
The above Report of the Committee + anent Cap-+ abouts 


prefence of the Lords of Her Majefties Privy + thefe. 


the [aid Lords did tne ‘oe a 


+ Trjal. 
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Whereupon the Judge of the High Court of Admiralty did prefenr r4 
the Lords of Council.a-Petition, ‘That fince. the Tryal was-ordered.to. be 
made-betore-him, of the forefaid Crimes informed again{t Captain Green 
and his Crew, and that the Matter appeared to be of great Importance, 
he might have, according to Cultom in the like Cafes, Affeflors appoint- 
ed and joyned with him, by the Authority of Council, for his Affittance 
in the faid Tryal. Whereupon the Lords of Her Majetties moft Honou- 
rable Privy Council did Nominat and Appoint, theBarl of Lowdoun, Lord 
Betlhaven, Lord Arniftoun, Sir Fohn Home of Blackaddty, and Fobn Cockburn 
younger of Ormiftoun, to be Affetlors to the forefaid Judge, and affitt and 
vote with him inthe Tryal, at the Procurator-fifcals inflance againtt Cap- 
tain Thomas Green, Commander of the Ship the Worcefter, and others of 
his Ships Crew, before the faid High Court of Admirality, for their being 
guilty of Pzracy and other Crimes, and that to the Gna] End and Decition 
thereof. As an Act Extracted and Signed by the Clerk of Council, ex- 


tant inthe Records of the faid High Court bears. Z : 
Follows the Court of Jufticiary of the High Court of Admiraliy, > 4 


with the whole Tryal, as ic proceeded before the Judge of Ad- 
miralty, and the Aiffeffors above appointed. 


Se ST TOR EBA JUSTICIARIA fupreme Curia 
oy) ip Admuiralitatis. tenta ia Pratorio, vel nova Seffionis Domo Burgi de. 
... Edinburgh, fans die Menfis Martit 1705, per ‘fudicem ditte cus, 
“dead Lait rey ei nor atifimos viros Joannem Comite: de Loudoun, 
),,,,) Joannem Dominum de Belhaven, Dominos Robertum Dundas. 
de Arniftoun, Joannem Home ae Blackadder, & Joannem 
Cockburn de Ormiftoun Affeffores. 


Curia legitime affrmata, 


The faid day, the faid Earl of Loudoun, Lord Beilhaven, ec. produced 
the AG of her Majefties Privy Council above-mentioned, appointing them 
to be Affeffors to the faid Judge. | ra ; 

_ Thereafter the faid Affeffors took the Oath of Allegiance and figned 
the fame, with the Affurance, and took the Oath de fadelt. adminiftratione, 
and. were thereupon admitted and received, ae Seat 


7 


Intran. be: 
Captain Thomas Green Commander of the Ship called the Worcefter, 
now in. Brantifland Harbour. | | | af 
Captain “fohn Madder chief Mate of the faid Ship. 
Fohn Reynolds fecond Mate of the faid Ship. 
Lhomas Linfteed Affiftant to the deceaft Super-cargo of the faid Ship, 
James Burn Boat-fwain of the faid Ship the Worce/ter. 
fames Sympfon Gunner. 
_ Andrew Robertfon Gunners-Mate. 4 | 
fohx Brucklie Seaman. GREET ED ian L 
George Kitchen Seaman. 
Henry, Keigle Carpenter, 
Samuel Urlines his Mate. 
- Gearge Haines Stewart of the faid Ship. 
_ Daniel Stringman Cook, | 
r _ Samuel Wilcocks Chyrurgeons Mate. 
_ George Glen Seaman there. 
Henry Barnes Seaman there. __ | st ae 
Alexander Taylor Seaman there, == os 
And Fohn Bannantyne ‘Seaman there. An 


WA 


EE 


(3) 7 
_ All of them indi€ted and Accufed at the inftance- of Mr. Alexander 
Higgins Advocat Proctirator-Fifcal to the High Court of Admiralty, for 
the Crimes of Prracy, Robbery and Murder, in. manner mentioned in the 
two feveral Indictments raifed againit them 4- thereanent, and wbete- usec 
of the + Tenor follows Captain Thomas Green Commander of the Ship cal- + Baia 
Jed the Worcefter, NOW in Brantifland Harbour, Captain fohn Madder cheif 
Mate of the faid Ship, Fob Reynolds fecond Mate of the faid Ship, Thomas 
Linfteed Affiftant to the deceaft Swper-cargo ot the faid Ship, James Burn 
Boatwain of the faid Ship, “tames Sympjon Guonet of the faid Ship, Aa- 
drew Robert{on Gunners-Mate, “John Lracklie Seaman there, and George 
Kitebea Seaman there, all Prifoners ; You, and + ilk one of you are ac- 
cufed and Indicted at the wnftance ot Mr. Alexander Higgins Advocat Pro- 
curator-fifcal to the High Court of Admiralty, of the Crimes of Piracy, 
Robbery and Murder, ja manner aiter-mentioned. viz, That by the Law 
of GOD, the Laws of Nations, of this, and of all well-governed Realms, 
the Crimes of Piracy, Robbery and Murder, are prohibited, under all _high- 
eft Pains ; And that by the Laws of this Realm, the faid Crimes are pro- 
hibite under pain of Death, and + efcheat of Moveables. Neverthele/s + Forfeiture: 
it is of Verity, that Captain Thomas Green Commander of the Ship called 
the Worcefter, now 10 Brantifiand Harbour, and his Crew are guilty, ++. °F Com 
Art and Part of the faid Crimes, or one or other of the fame, in fo far ie sided 
as the faid Captain Thomas or his faid Crew; having failed from England 
“n the faid Veflel the Worce/ter, upon pretence of Merchandizing towards 
the Eajt-Indies ,; The forefaid Captain and his {aid Crew belonging to the 
faid Veffel, did upon one or other of the days of the Months of February, 
March, April or May, in the year 1793, Rencounter, or meet with ano- 
ther Ship or Veflel, tailed by its own Men and Crew, upon the Coaft of 
Malabar, near Cale-cute, and the faid Veflel bearing 4 red Flag, and ha- 
ving Englifb or Scots Aboard, at leaf fuch as fpoke the Englijb Language ; 
The faid Captain Thomas Green and his Crew, aiter fome + Intercomu-$ Difcourfes 
ning with them, did, without any Lawful Warrant, or jult Caufe, attack 
the {aid other Vedfel or Ship, while expeéting no fuch Treatment, and 


invading her firft by their Sloup, which they had manned with Guns and 


other Arms for that purpofe, they fell upon the faid other Veffel in an Ho- 


{tile manner, by {hooting of Guns and otherways, and after fome time 
fpent in Fighting againft her by their Sloup, and partly by the approach- 
“ne of the faid Thomas Greens Ship the Worcefter, they overcame, and 
Boarded the faid other Veilel, and having feized their Men, they killed 
them, and threw them over-board, and then carried, or caufed carry a- 
way the Goods that were aboard the faid other Veflel, to their faid Ship 
the Worce/fer, and then difpofed upon the faid Ship, by felling her afhore 
onthe faid Coaft. Which Crime, being a wicked Piracy committed by 
furprize in parts fo remote, and probably with all the Caution the Com- 
mitters could ule for concealing, thereol, and for preventing Difcoveries, 
comes now to be difcovered in the feveral Parts and Circumitances of the 
AGtion, and by fuch as were prefent thereat ; Which being all conjoyned, 
does make up and infer the forefaid Crime objeCted, and are as follows, 
wiz. That the forefaid Rencounter and Fight betwixt Captain Greew and 
his Crew, and the faid Veffel the Worceffer, and the forefaid other Veflel 
taken by her, hapned on che {aid Coaft as above: Likeas, at the fame 
time, one or more of the faid Ship the Worcefter her Crew being on Shore, 
and at fome diftance from the Sea, heard the faid Shooting, which brought 
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the faid perfons to the fhore, where they, at leaft the Chyrurgeon of the 
faid Ship the Worcejter one of them, faw her riding at a good diftance 
from the fhore upon her Birth (as they fpeak) and having, the other Ship 
at the Stern, as it were tyed Or rowed to her, as being the Veflel they 
had maftered or overcome 4s faid is. Likeas, the faid Chyrurgeon did fee 
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the 
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theBoat- belonging to the: faid Ship the Worcefter coming afhore: from: jet 
basting dndthe Chyrurgeon + demandingiatduch of; the Crew as were in her wha. 
had brought them afhore ::Theyanfwered, that they had. been Ba skiniiem, 


(a’Sea-term fed for. fitting and trimming.a Ship for Fighting). and that 
‘theyihad ‘Dtunk, Spilt or Staved all their Water; and they werecome foi = 
anew fupply sand whena little tume thereafter the faid, Chyrurgeon went ~ 
aboard the faid Ship the Worce/ter, he perceived the Deck thereof Lumbe- 
redand'eovered,’ and in.a confufed manner, with Balls, Boxes and: Goods; 

+ Perfons Ine;wheréof when °hé asked the) Reafon,, john Madder one of the Pannels, 
digo OS principal Actor in the Engagement, Anfwered, Damn you, what have 
: you to do-to Inquire) meddle with your Plaifter-Box.., And when. the. Chyrurs 

‘geon went down’ to his Station and Cheit,. he called for one: of the Blacks 
Antonio terdinando, and one Duncan Mckay now , Dead, and, another in or- 
der to drefs them ;° but. when;he asked what way they came by their 
Wounds, they declined to anfwer ; whereupon the Chyrurgeon refuting 
to drefs them, if they would: not tell him how they got their Wounds , the 
faid Fohn Madder came to the Chyrugeon ina Paffion, and asked what was: 
his bufinefs to ask fo many Quettions, when he did {ee the Wounds fo plain» 
before him, calling hima Blockhead for not drefling them ; and at length 
the conteft was‘fo warm betwixt the faid Madder and Chyrurgeon,. that 
Madder charged ‘him. to ask no, more Queftions, and he charged the Men 
wounded, not to'anfwer a word; ‘And further ordered him, back to the 
Shore, which the Chyrurgeon was forced. to comply with; pwhere, the 
| interpreters Chyvurgeon meeting with Franci{co De Olivera the ‘> Linguifter, asked 
him whether hefawany of the Worceffers. Men that had carried-the fore- 
faid Ship’ fo take into Aedlow River, and the Linguifter anfwered, that 
he had not,’ but thatthey were fome of the Worceffers Company, who as 
foowas they had brought her in and).made her faft, took their Boat and — 
went direétly on’ Board: The Ship taken being carried into Kes/on River 
as faid is, where fhe owas lett with her Yards and Top-mafts down, all 
unrigged, and the daid Linguilter told the Chyrurgeon further, that one 
Coge. Commodo complained: he ‘had bought the faid taken Ship too dear, 
whereby it appears that the faid Ship taken by Violence, was fold in man- 
ner forefaid. Lzkeas, for further evidence of the faid Piracy, fince the: 
time that ‘fohn Reynolds.one of the Pannels was feized with ¢ ne reft, for 
‘his acceffion thereto, there was found a Letter wrote to him by one Sarah 
Newlands, bearing: Date the 6, Fazuary, wherein. fhe tells him, That iho he 
‘had beew bafely wicked, yet [be fbould be forry. to hear he mere guilty of any Hees 
har pight bring him to the Gallows:; and therefore adutfes him to confefs, ad= 
Hing, that in his omn Letter which [be had feen, he fays, That fome of their Men 
_ haa bafely confeffed (which fays fhe). waplys that they were guilty: And when 
: ‘Reynolds was queftioned upon his Letter, he acknowledged that. he: had 
‘wrott‘a Letter to his: Wite the faid Sarahs Sifter, which had occafioned 
her writing the faid Letter to him, and thereupon he produced the Copy 
‘of ‘the faid' Letter to his Wife, which agrees with what Sarah fays, as the 
faid Copy'and Sarahs Letter both put in the Clerk of the Admiralties Hands, 
to be-feen by;the Pannels, bear. Azd further, George Haines one of thé 


ene ‘Crew-of the faid Worceffer, fince his coming to Scotland, ‘and when at’ 


% Citizens ~Bruntifland, being asked by one “James Wilkie “T aylor, + Burgefs of Edin ts 
burgh, fome day in O¢fober laft, about his Brother Andrew Wilkie, who went 
Chyrurgeon in Captain Drwmmonds Ship, if ever the faid Haines had teen 
the'faid Andrew Wilkie in his Voyage, he flew in a Paffion, and faidy what 
Devil was his concern with Captain Drammond ° Upon which fares. Wilkie 
forbearing a little-till.he fhould be calmer, asked the faid Hares, whether 
he hadcheard or feen any. Scots Ships coming to or from the E4/?-Indies 
during their: Voyage? Haizes anfwered, that ‘when they” were upon the. 

Codit of Malabar, a Dutch Ship informed them, that one ‘Captain te 
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Stoup in Company; was 
ited.their Ship to be in 
eigines added, that he 
itody, the time the faid Ship the Worcef@gwas feized, which 
ave fallen in the feizers Hands for ‘twae the Value of the 


ss _# », ee 
he had thrown it over-board’yadduig further, that there 


Was | Ship what would never be found by theSeizers, unlefs they 9 
pulled ed trom Board, tho he knew where the'thing lay. Lékeas, ie 
when a udectawes Wilkie departed, one Anna Seaton in Bruntiflands hy 
did at hiya r enquire at Hames about Captain Drummond’s Ship ; ly 

He anfweret e faw they hada defign to pump him, but that they Ha 
fhould not be® yiler of him: Atall which Paflages, Kenneth Mackenzté | 
4+ Indweller in"@iggzongare was a prefent witnefs. And the faid Anna Seaton + tbabitans. ‘ee 
did further tell thefaid Kenneth Mackenzie, that when the expoftulat with hie 


Haines for his being in Paffion as faid is ; He anfwered, that he knew ~ 
more of Captain Drammozd than he would tell at that time, and that if 
the faid Andrew Wilkie was with Captain Drummond, he would not be 
feen again, Avd further, the {aid Anna Seaton heard the faid Haines own 
and declare their iaid Wickednefs; and fhe and Wcllzam Wood, one of. the 


Gunners of het Majefties Artillery, with one Yohn Henderfon + Writer int clerk ds 
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Edinburgh, being in September lait, in Anna Seaton’s Mothers Houfe, after +4” bu 
having drunk one Health or two; The faid Hatwes who was there pre- 
fent, fell ina Melancholly Fit, and expreft himfelf, That zts a wonder, that 
fice we did not (ink at Sea, GOD doth not make the Ground to {mallow us up 
for the Wickedue/s that has beex committed during the laft Voyage, on Board 
of that Old Bitch Bets, pointing to Captain Green’s Ship. And further, the 
faid Haines faid, “Chat tf what the faid fob Madder had done in the faid 
Voyage were well known, he deferved as muchas.his Uncle Madder met 
with at Amflerdam, who was there burnt in Oyl, for attempting to burn 
their Ships. And when at another time, thefaid Ava Seaton told Haines, 
that fhe had an old Sweet-heart who went away with Captain Drwmmond,. 
and would gladly hear fome Tydings; whether he was Dead or! alive ; 


I rl 
The faid Hazes who was then a + Suiter to Anna Seaton, affured her, the ee iW . | 


would never fee him again, if he was in Drammond?s Ship: And for’ a or Wooers 
further Confirmation of the Truth of the faid Piracy, when-a:‘Commitée 

of Council was fent to Bruntifland, to caufe fearch and unload the’ taid 
Veffel, it was found by the Skippers and Seamen imployed, that the Goods’ 
aboard her were not ftow’d as Merchant Goods ufed to be, but were found 

in the Hold in fuch contufion, as if taken by Piracy, and no otherways. | 
Likeas, when the faid Ship the Worce/ter was feized, the faid Sfohx Madder 
being queftioned about Captain Drammonds’ Ship, hetook out of his Pocket; 
or at leatt fhewed in his hand, the Seal of the African Company, whieh he’ 
could never lawfully have got. By all which, they being’ joyned ‘and con- 
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or 


nected together (as a, Difcovery of fuclia Wickednefs practifed in fuch r @ 
mote Parts, and fo induftrioutly and obitinately endeavoured to be co# A 
cealed, deferves to be) the fame in. all the Points and Circumftances thee- i 
of, at leaft fuch, and fo many-of them as are + relevant, and ate off ed Sufficient 2 a 
to be proven by a cumulative; Probation, do plainly amount 16‘ fy0 2 pie hr lg Zz 
Plenary Evidence, asmay fully convince all impartial Men, that 'th fore a 


faid Captain Green and his faid Crew, are all: and ‘each of them’guity, 
Art and Part of the forefaid Crimes of Piracy, Robbery and: Mur/’;_ or one 
or other of them. above charged; which being found by: a ya ick: of lari 
+ Affize before the Judge of the Admirality, and the Lor¢ Affeflor ap-t Furys 
pointed by the Lords of Privy Council, the forenamed p-tfons,-and each: 
of them ought to be punifhed by Sentence of the faid Cotrt, with the:pain 
ef Death, and Confifcation of their Moveables, to th’ Example and Ter- 
ror of others, to do or commit the like in time coping: eee tee bee | 
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Additional Contlufion to the Indiéiment at the Infiance of Mr. Alexander Hig- 
gins Procurator-fifcal to the Court of Adinivaliry, again ft Captain Green, Coe. 


viz.” J HAT the Conclution of the faid Indictment given on Saturday, 


the feventeenth Inftant, bearing the pain of Death and of Et- 
cheat. and Confifeation of Movegables, thould. extend to the Efcheat and 
Confifeation of thedaia Ship and Cargo, by reafon of the forefaid Crime ot 
Piracy; and that the faid Captain Thomas Greev, &c. fhould antwer to the 
forefaid Conclution, .as thus explained, and extended to the Confifcation of 
the faid'Ship and Cargo, as inthe cafe of Piracy, the forefaid 5th of March, 
which isthe day of + compearance affigned to the faid Pannels, or at leatt 
upon-the.6,.7, 8,org days of March thereafter, as‘the true Import, or at 


leaft a clear, Contequent of the forefaid Crime and Indictment given there- 


upon; The Lift of Witnelfes and 4 Affizers remaining the fame, as fub- 
joyned to the forefaid principal Indiétment, Sze fwbferibitar ALEXANDER 
HIGGINS.. rail HAN | 


r Eary Keigle Carpenter in the Ship called Worcefter, now in Braxtifland 

» Harbour, ‘SamuelUrlines his Mate, George Haines Steward of the taid 
Ship, Daniel Stringman Cook in:the faid Ship, Samael Wilcocks Chyrurge- 
ons Mate, George Glew Seamen there, Henry Barus Seamen there, dlex. 
Taylor, Seamen there, and “fohn Bannaniine Seamen there, all of Captain 
Thomas Green Commander of the faid Ship his Crew, You, and ‘ilk one of 
you,.are) accufediand: indicted «at: the in{tance of Mr. Alexander Higgins 
Advocat, Procurator-fifcal to the High Court ot Admirality, -of the Crimes 
of Piracy, Robberteand Murder, in manner after-mentioned. w=. ‘That by 
the Law of GOD, the Laws of Nations, of this, and of all other well go0- 
verned\Realms, ithe Crimes of Piracy, Robberieand Murder, are prohibice 
under alldmughelt Pains: And that by the Laws of this Realm, the faids 
Crimes are prohibite, under pain of Death, and Efcheat of Moveables. 
Neverthelefs, itis -of ‘Verity, that Captain Thomas Green, Cominander of 
the Ship;called the Worce/fer, now in Branti/land Harbour, and his Crew, 
aré guilty, Art and .Part of the faids Crimes, ‘or-one or other of the famen, 
in fofarias/the faid Captain Thomus, or his faid'Crew, having failed from 
England, inthe faid Veifel the Worceffer, ‘upon pretence of Merchandizing 
towards the Ea/f-Indies, the forefaid Captain and his faid Crew ‘belonging 
to the faid Veifel, did upon one or other of the days of the Moneths ot Fe- 
bruary, March, April;sor May, in the year 1703, Renéounter and meet 
with,another Ship; or Veifel; failed by its own Men and Crew, upon the 
coaltof Malabar near Calecate ; and thefaid Veffel bearing a Red Flag, and. 


Oo) 


having Exglifh or Scots aboard, at leaft fuch as fpoke the Englifh Language, 


the faid Captain: Thomas Green and his Crew, after fome Intercomuning 
with them,..did without any lawful Warrant, or jult Caule, attacque the 
aid other. Veffel_or Ship, while expecting no fuch Treatment, and inva- 
Gag her firft by their'Sloup, which they had manned, and furnifhed with 
Ginns and other Arms‘for that’ purpofe ; “They fell upon the faid other Ver’ 
{el wan-hoftile. manner, by fhooting of Gunns and otherways, “and after’ 
fom time: {pent in fighting againft her by their Sloup; and partly by the. 


~“appreching. of thelaid Thomas Green's ‘Ship the Worcefer, they overcame, 


and bowrded the,faidether Veffely and having feized theit Meh, ‘they killed’ 
then,.atl threw. them over-board, and thei’ carried, or- caufed ‘carry ‘4’ 
wartheGtads that! were aboard of the faid-other Vellel to their faid Shin’ 
the Wortefler, od then difpofed upon the faid'Ship, by felling Her afhore‘on 
the faid,Coalt. . Wihich Crime being a wicked Piracy, committed by fare! 
prize,oiN parts foremote, and probably. with all the Caution the Commit.’ 
terscould ufe for-co»cealing thereof, and for preventing Difcoveries, comes 
now to be difcoveredia the feveral parts and Gircumftances ‘ofthe A iol, 


and 
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and by fuch as were prefént thereat ; Which being all conjoyted, does 
make up and inferr the forefaid Crime objected, and are as follows, viz: 
That the forefaid Rencounter, and Fight betwixt Captain Green and his 
_ Crew, and the faid Veffel the Worcester, and the forefaid other Vefel taken 


by her, hapned on the faid Coaftas above: Likeas, at the fame time, one 


‘or more of the faid Ship the Worce/fer her Crew being on fhore, and at fome 


diftance from the Sea, heard the faid Shooting, which brought the faids 
perfons to the fhore, where they, at leaft the Chyrurgeon of the faid Ship 
the Worcefler one of them, faw her rideing at a good diftance from the 
fhore upon her Birth (as they fpeak) and having the other Ship ather Stern, 
as it were tyed or towed to her, as being the Veffel they had maftered or 
overcome as faid is. Likeas, the faid Chyrurgeon did fee the Boat belong- 
ing to the faid Ship theWorceffer coming afhore from her, and the Chyrur- 
eon demanding at fuch’ of the Crew as were in her, what had brought 
them afhore: They anfwered, that they had been Bushing (a Sea-term 
ufed for fitting and trimming a Slup for fighting) and that they had Drunk, 
Spilt or Staved all their Water, and they were come for a new Supply; 
and when alittle time thereafter the faid Chyrurgeon went aboard the faid 
Ship the Worceffer, he perceived the Deck thereof Lumbered and covered, 
and ina confufed manner, with Balls, Boxes and Goods ; whereof when 
he asked the Reafon, ‘fohw Madder one of the Pannels, anda principal Ac- 
tor in the Engagement, Anfwered,-----Damn you, what have you to do to In- 
quire, meddle with your Plaifter-Box. And when the Chyrurgeon went 
down to his Station and Cheit, he called for one of the Blacks Azfonio Fer- 
dinando, and one Duncan Makay now dead, and another in order to drefs 
them; bur when he asked what way they came by their Wounds, they de- 
clined to anfwet'; whereupon the Chyrurgeon refufing, to drefs them, if 
they would not tell him how: they got their Wounds, the faid John Maddar 
came to the Chyrurgeon ina Paffion, and asked what was his. bufinefs 
to ask fo many Queltions, when he did fee the Wounds fo plain be- 
fore him, calling him a Blockhead for not dreffing them ; and at length 
the Conteft was fo warm betwixt the faid Madder and Chyrurgeon, that 
Madder charged him to ask no more Queftions, and he charged the Men 
wounded, not, to anfwer a word :.And further, ordered him back to the 
Shore, which the Chyrurgeon was forced to comply with, where. the Chy- 
rurgeon meeting with Francifco De-olivera their Linguifter, asked him whe- 
ther he faw any of the W’ orcefter’s Men, -that had carried the forefaid. Ship 


but that they were fome of the Worcejter’s Company, who as foon as they 
had brought her in, and made her faft, took their Boat and went directly 
on Board : The Ship taken being carried. .into Keston River -as “ENG 1S 
where fhe was left with her Yards and Top-mafts down, . all unrigged, 
complained he had bought the faid, taken Ship too “deat, whereby it ap- 
pears that ‘the faid Ship taken by violence, was fold in manner forefaid. 
Likeas, for further evidence, of the faid ,Puracy,, fincé the time that Fohn 
Reynolds one of the Pannels was {eized with the reft, for his acceffion there- 


i. 


to, there was found a Letter wrote to him by ‘one Sarah Newlands, bearing 


might bring him to the Gallows, and therefor advites, him to. confefs 
ding, ‘That in his own Letter which the had feen,, he fays that. fomé of. be jeiy 


he had wrotea Letter. to his Wife the. faid Sarab’s Sifter, whith had 9cca- 
fioned her writing the faid Letter to hun, « . 


Copy ofthe faid Letter to his Wife, which agrees with what “Sarah {ays, 


Paflages Kenneth Mackenzie Indweller in Cannongate wasa prelent Witnets, 
and the faid Anna Seaton did further tell the faid Kenneth Mackenzie, That 


Edinb, being in September laft at Anna Seatons Mothers Houfe, after having 
drunk a Health or two, the faid Haizs who was there prefent, fell in a Me- 
lancholly Fit, and expreffed himfelf; That its awonder that fince we did not 
fink at Sea, God doth not make the Grourd to fallow us up, for the Wickedne/s 
that has been committed during the lajt Voyage on board of that Old Bitch Befs, 
pointing to Captain Green’s Ship. And further, the faid Haives faid, that 
if what the faid fohx ‘Madder had done inthe faid Voyage were well known, 
he defervedas muchas his uncle Madder met with at Amfterdam, who wasthere 
burnt in Oyl,for attempting to burn their Ships ; and when at another time, 
the faid Azza Seaton told Haines, that fhe Mad an old Sweet-heart vvho 
vvent. avvay vvith Captain Drammond, and vvould gladly hear fome ‘ly- 
dings, vvhether he vvas Dead or Alive: The faid Haizs who was then a 
Suiter of Azza Seatons, aflured her, fhe vvould never fee him again if he vvas 
in Drummond’s Ship. , And fora further Confirmation of the Truth of the 
{aid Piracy, vvhen a Committee of Council vvas fent to Bruntifland, tocaute 
fearch and unload the faid Veffel; It vvas found by the Skippers and Seamen 
imployed,. that the Goods aboard her vvere not ftovved as Merchant Goods 
ufedto be, but vvere found in the Hold in fuch confufion, as if taken. by 
Piracy, and no othervvays. Likeas, vvhen the faid Ship the Worce/ter yvas 
feized, the faid John Madder being queftioned about Captain Drummond’s 
Ship, .he took out’ of his Pocket, or at leaft' fhevved in his hand, the Seal 
of the African Company, vvhich he could wever have lavvfully got. By all 
which, they being joyned and connected together (as a Difcovery of fuch a 
Wickednefs practifed in fuch remote Parts, and fo induitrioufly and obfti- 
nately endeavoured to be concealed, deferves to be) the famén, inall the 
Points and Circumftances thereof, at leaft fuch, and fo many of them as are 
ec Ys BRAK Y RIVE ae SELES Ny ¥ G relevant, 
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relevant, and are offered to be prover by 4 cumulative Probation; do 
plainly amount to fuch a plenary Evidence, as may fully convince all im- 
artial Men; that the foretaid Captain Green and his faid Crew, are all and. 
eachoftthem guilty,Art and Part of the forefaids Crimes of Piracy, Robberie and 
Muraer, or one or other of them above charged; which being found by a 
Verdi of an Affize before the Judge of the Adinirality and the Lords Af- 
{eflors appointed by the Lords of Privy Council, the forenamed perfons, 
and each of them ought to be punifhed by Sentence of the faid Court, 
with the pain of Death, and Confifcation of their Moveables, to the Exam- 
ples, and Terror of others, to do or commit the like in time coming. 


Additional Conclufion of the Indictmént at the Inftance of Mv. Alexander Hig- 
gins Procurator-fical to the Court of Admirality, againft Captain’ Tho, Green; 
res 


viz. AOHAT the Conclufion of the faid Indictment given on Saturday, 

the feventeenth Ihftant, bearing the pain of Death and of Ef 
cheat and Confifeation of Movezbles, {hould: extend to the Efcheat and 
Confifeation of the faid Ship and Cargo, by reafon of the forefaid Crime of 
Piracy ; and that the faid Captain Thomas Green, Xc. fhould anfwer to 
the foreiaid Conclufion, as thus explained, and extended to the Confica=- 
6n of the faid Ship and Cargo, as in the cafe of Piracy, the forefaid 5 of 


March, which is the day of + compearance afhgned,to the faids Pannels, or; , 
ik 


at leaftupon the 6, 7, 8, ory days of March thereafter, asthe true Import, 
or at leaft a clear Confequent of the forefaid Crime and Indictment given 
thereupon ; The Lift of Witnefles and Affizers remaining the fame, as iub- 
joyned to the forefaid principal Indictment, Sze, fubfcribitur ALEXANDER 


HIGGINS. | : 
PURSUERS. : Procutators int DEFENCES | 


Mr. Alexander Higgins Proctirator+ © ‘Sir David Caninghame, 
fifeal , SOON AMG adid Thirst. °° 
Sir Fames Stuart Her Mayjefties Advocat. Sir Walter Pringle. 
Sir David Dalrymple, and Mr. Wiliam °° <M? David Forbes?” PS Off Ib 
‘Carmichael Her Majefties Solicitors. SMr? George Alemander 20°" 
Sir Patrick Home. Us ,y6D S09 10 22M Pp, ohn Spotfwood. ‘ 4 10) ; 
Sir Gilbert Eliot. | HON/2 38 SXOMRS Foon Elphinftons- a 
Nips Eppa r Granks O03 em eo to NEES ee of-210.3 91T mt DIDI ad 
Advocats. vena" F IS\' ‘io ofl3 1: WldVocats. iB OF 25) 
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The Procutator-fifcak declared judicially he + paffed from’ Sarmuel Urs + had aa 


MARE 


lines Catpenters-mate’oP the Ship the Worcefter, Henry Barns Seaman, and againfte 


Daniel Stringman cook of, the faids Ship, where upon they were dif{miflec: 


from the , Barr. . 
SSO) Ca he Alexander Higgins. 


Lier Majefties' advocat for thé Purfuers craved; that the’ + Dyet againtt 4 tine of Pie 


Captain Thomas Green and others ‘contained in that Indi€tmeni with ‘him, feeution 
Lif vOTon » CBD i i COs 3 


might be continued. 7 sae 

it was objected by the Pannels Péocurators;' that thé Dyet could not’ be 
continued againft them, ‘being contrair to the Act of Parliament for preven- 
ting wrongous Imprifonment, and cantrair to an exprels Claufe thererin _ 
Tt was replyed tor rhe Purfuers, that the ‘AG of Parliament is opponeéd, 
which only requires the Dyet of the Tryal to, be fixed within ‘fixty days 
after Intimation, which was done) but then allows to the Purfuers to 
infift, and to the Judge to determine “by a ‘final Sentence within fourty 
days, ifbefare the Lotdsof Jutticiaty, and. thirty days, ifbefore any ‘other 

gic hist 903 jo Nin w7s5ed . 


Judge | oC \ 
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Wty eiiriat oF | Which Objection, with the Anfwers and Replyes made thereto being confides 


Overrul d 


4 Iadited 


+ Allegation 


Pleas, or 
Briefs 


red by the “Fudge and Affeffors, they + repelled the Objection, and 
continued the Dyet againft the (aid Captain Green and others contained 

in the Indictment againft him, tll Wednelday next at Nine of the Clock ; 
~ And Ordained the Pannels to be carried back to Prifon. 


JAMES GRAHAM, I. P. 4. 


it was alledged by the Procurators for the Pannels, that the Crime + 
libelled being alledged to be committed upon the Coaft of Malabar, and by. 
Englifb-men, they ought to be remitted to be tryed in Exgland, and cannot 
be judged by the Judge of the High Court of Admirality and Affeffors, 
who are not Judges competent. 

The Procurator-fifcal and Purfuers Procurators anfwered, that they op- 
poned the Act of Parliament 1681, which founds the Admirals Jurifdic- 
tion in the cafe libelled. Declaring exprefly, That the High Admiral hath 
the fole Priviledge and Furifdiction in all Maritime and Sea-faring C aufes, For- 
reign and Domeftick, whether Civil or Criminal whatloever, within this Realm, 
and over all perfons as they are concerned in the fame, and that he ts His Maje- 
flies Lieutenant and Fuftice-General upon the Seas, &c. ) 
Which + Alledgeance and Anfwer, with the other Replyes and || Duplies, 


\| further An- being confidered. by the Fudge and Affeffors ; They repelled the Alledce- 
ee ance, tn re[pect of the Anfwer, and found that the Fudge Admiral es, 

tf _ Alfelfors are competent and proper Fudges, to + cognofce and determine 
EO eee, in the Cafe and Crimes libelled. 


JAMES GRAHAM, L P. A, 


bit 
« 


“HE grounds of the Indi&tment at the Inftance of the Procurator-fifcal 
7 again{t Henry Keigle, George Haines, Samuel Wilcocks, George Glen, 
Alexander Taylor and Yohn Bannantyne here prefent, being fully debated 
viva voce ,. The Judge of the High Court of Admirality and Afleffors con- 
tinue the Dyet, at the faid Mr. Alexander Higgins’s inftance, againit the 
faid Henry Kezgle and other,Pannels above-named, till Twe/day the 1 3 inftant 
at nine a Clock .in the Forenoon, and ordain both Parties to give in their + 
Informations betwixt and. that time, the Purfuer to give in his betwixt 
and Thur/day next at twelve aClock of the day, and the Pannels to give in 
theirs betwixt and Saturday next at twelve Afternoon thereafter, in order 
to be recorded inthe Court-Books : And ordains the Affizersand Witnef& 
fes to attend then, and at the other Dyet upon Weduefday next againft Cap- 
tain Green and others, + ilk Perfon under the pain of one hundred Merks, 
and the Pannels to be carried, back to the refpettive Prifons. 


(sd ¥AMES GRAHAM, 1. P. A. 


CURIA “JUSTICI ART A Supreme Curie Admirali- 


tatis tenta in Pretorio, vel nova Domo Seffionis Burgi de Edinburgh, feptimo 


~ die Menfis Mage 1705. per Fudicem ditte Curie, & per honoratiffimos vi- 


ros Joannem, Comitem de Loudoun, Joannem Dominum de Beilhaven, 
Dominos Robertum Dundas de Arneftoun, Joannem Home de Blackad- 

der, }& Joannem Cockburn de Ormiftoun Affeffores. ‘ er 

goed x04 Jeter 3A Sdi oni Curia Legttime Affirmata. 

Tntran... ft stue!) ciotaxe ns o ot Aa aaa va 

Captain, Thoyas, Grees Commander of the Ship called the Worcefer, now 

seat Brastiiang Hachouna say Jovi’ ails io. authors. osiup oan | 

Captain John Madder Chief-mate of the faid Ship. 

John Reynolds, Second-mate of the faid Ship, =. =, 

ty Lenfegk tan to the deceaft Super-cargo of the faiq Ship. 

“James Burn Boatfwain of the faid Ship, = = f 


Tih ; Sames 


(Cin, 
‘fames Simpfon Gunner. 
Andrew Robertfon Gunners-mate. 
Fohn Bruckly Seaman. 
George Kitchen Seaman. 

All of them Indi€@ted and Accufed at the Inftance of Mrev Alexander 
Higgins Advocat, Procurator-fifcal to the High Court of Admirality, for 
the Crimes of Piracy, Robbery and Murder, in manner mentioned in the 
Indictment raifed againft them thereanent, before infert inthe Court hol- 
den the fifth of March initant. 

PERSUERS. Procurators in DEFENCE, 
Sir David Thoirs. 
Sir Walter Pringle. 
Mr. David Forbes. 
Mr. George Alexander. 
Mr. Foha Elphinjton. 


Mr. Alexander Higgins Procurator-fifcal. 
Sir Fames Stuart Her Mayjefties Advocat. 
Sir David Dalrymple and Mr. William 
Carmichael Her Mayjetties Solicitors. 

Sir Patrick Home. 


Sir Gilbert Eliot. Mr. “fohn Spotfwood. 
Mr. Alexander Mackleod. 
Mr. Francis Grant. Advocats. 


Advocats. 


The grounds of the Indi€tment at the inftance of the Procurator-fifcal, 
againft Captain Greew and other Pannels here prefent, and the Reafons 


why Fohn Reynolds one of the Pannels, who is a Witnefs cited inthe 4 Ex-4 plea of De 
culpation at the inftance of the other Pannels, fhould be tryed firft. upon/sene 

the Libel, to the effet, that if + affoilzied, he may be adduced as a wit-# abjolv'a or 
nes for the faid other Pannels in the forefaid Exculpation, being debate quitted. 


viva voce. The Judge of the High Court of Admirality and Affeffors, 
continue the Dyet at the faid Mr. Alexander Higgins Inftance, again{t the 
the faids: hail Pannels, till ‘Tivefday the thirteenth inftant at nine a Clock 
in the Forenoon. And Ordains both Parties to give in their Informations 
betwixt and that time, the Purfyer to give in his betwixt and to morrow, 
and the Pannels to give in theirs betwixt and. Saturday thereafter, in order 
to be recorded in the Court-Books: And Ordains the Aflizers and Wit- 
neffes to attend with ilk Perfon.under the pain of two hundred Merks, 
and the Panneis to be carried back to Prifon, JA. GRAHAM, I. P,.A. 


- 


‘INFORMATION 


} 
, 


For Mr. Alexander Higois Procurator-fifcal of the High 
| if Court of Admirality. Agatnfi, 3 io, 


i 


Captain Thomas Gree Commander of the Worce/ler, and his Crew and, ~ 
. Complices, 9 - ¢4 av? gifs, 1901 . 


ere being two + Libels ‘raifed before the High Court of Admira~ ssiternent. 


‘lity, and the Lords Affeffors appointed by the Lords of Privy'Coun+ 
cil, both at the inftance of the faid Mr. Alexander Higgins; But the firfk, 
again{t Henry Keigle Carpenter in the Ship called the Worcefer, now in. 
Brantifland Harbour, Samuel Urlane his Mate, George Haines Stewart of 
the faid Ship, Daniel Stringman Cook in the faid Ship, Samuel Walcocks 
Chyrurgeons-Mate, George Glen Seaman there, Henry Barns Bearaatarhers | 

oe CXARAEF 


poe . 


£ wholes 


on 
man there, and Joba Ballantyne Seaman there’: And” 
faid Captain Thomas Green Commander of the faid. 
Ship the Worce/ter, Captain Fohn Madder chief Mate of the faid, Ship ohn 
Reynolds fecond Mate of the {aid Ship, Thomas Linfleed Affiftant to the» 
deceaft Supercargo of thé faid Ship, ‘fames Burn Boatfwain of the faid Ship, 
Tames’ Simpfon Guaner of the faid Ship, Azdrew Robertfon Gunners-mate, 
“Yobu Bracklie Seamen there, and George Kitchen Seaman there, all Prifoners. 
Both'the Libels being the fame, the Tenor thereof prefixt to the Intor- 
mation is verbatim conform to the Indi€tments on the. preceeding Pages, in 
the Court holden the sth of March 1705, and where to this reterrs. 
— When the + haill forefaids Pannels were brought to the Bar, and the 
faids Libels read againtt them,. the Procurator-fifcal declared, That he in- 
fitted firft wpon the firft Libel, viz. againft the faids Henry Keigle Car-. 
penter, Samuel Urlane, George Haines, Daniel Stringman, Samuel Wilcocks, 
George Glen, Henry Barns, Alexander Taylor, and Soha Ballantyne; And ats 
ter fome debate moved by the Pannels Procurators, that the Pannels ha-« 
vine ufed the Method pretcribed by the A& of Parliament, to bring them- 
{elves to a ‘Tryal within fixty days, they ought now all of them to be in- 
fifted againft; And it being antwered, That all that the Act of Parlia- 
ment required was, That a day fhould be fixt for the Tryal within fixty 
Days after the charge given for that effect, the fame was done, and allo 
the whole Pannels fo far infifted againft, that their Libels were read, which 
fully fatisfies that part of the A&, and that’as to further. infifting, profe- 
étitins and concluding, the A& of Parliament allowed fourty Days fur- 
“ither before the’ Commiffion of Jufticiary, and thirty, Days before any O- 


“Atexander Taylor Sea 
the fecond againit the 


_ “ther “Inferior Judicature , So that the Procurator-fitcalumight very well. 

8 SUM $phoceed againlt thele contained in: the: firtt “Libel. this:Day, and continue: 
Attia. thefe’ ¢oBtained ‘in’ the fecond Libel till the next Court: Day: The Lords 
High’ Admiral repelled the forefaid/Alledgeance made for all the. Pannels,- 

and ‘allowed the Procurator-fifeat:to: infitt aJaintt thete in the firit Libel,» 

the forefaid 5th March, and continued the Dyet againft.chete in the fecond : 
Libel till the 7th of the faid Month. liod enisi bik .acoonsi04 ous ft 
Te Was then’ alledged for thefe an the firit. Libel, No Procefs, in regard) 
the Crimes-charged were lybelled: to have been done :in.the Eajh, Indees ins: 
Malabuy, ‘far without the Scottifb-Seas, norwas there any Accufen, either’ of; 
ofthe Owners of the’Ship and Goods, oriof thencareft of ‘Kin of the Berfons: 
alledged,- Murderéd ;' So that the ‘Admiralwas Incompetent to this Tityal;. 
Bor the competentia fort (Competency of the Court) + in Criminals, being fo- 
unded either in the /ocas delitti, (the place where the. Crime was commited) 


or in the locus domictlit (the place of habitation of the Pannels, or inthe locus 
ang soriginut (place® of . bitth Jneither of thefe coul be {ubfumed-upon inthis cafe ; 
*..0’The Pannels Eng? mensand , Strangers, a) |, the Crimes lybelled to have 
4 allouring been committed int eFajt.Indies as faid is, And + effos that the‘Erime of 
- Piracy - may be tryed any where, where the Pirats are found yet that is 
only ‘where the accufed are’ notorioully fuch, Andofardet, tho’ the Pan- 
nels could be accufed ‘here in Scotland, yt | they. could bejonly accufed be- 
Court for Cri-fore the Commiffion of Jufticiary, and not before the High Admiral, 
minal Cafes note Furitdiction extends no further than the Seas within the Compafs.ot, 
Her Maiefties Soveraignty-. asoilanod in 
To all which it is Anfwered by the Purfuer. 
somntibel dpetency of the Judgel isa Criminals be! ordinaally,’ faid tobe, founded, either 


+ Criminal 
Cafes e 


inh loco-deliéti, (they placerwhere Grime swas eommites.) Of im, fpco qgpnicrigs 
(place*of litbtation ofthe delinquents, ox in Loco oxigrass he place: ida tio 
1s, thre Macs Ae PRE NEP 


birth)pyer ‘there is adu pbrior.c fideration';,and,that 15.4 


fronis,™ ¢ THE NAS Te 4 
_ “dedy which doth fo'dvehruleam this matter,that neither. the locus dogpicilis, 
} fuftify or Calling eames not the locus ovigandssplacecof bert hdoth, Tod he Ji 
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gmake good 


é ‘ (13) %, ae es ne, Aa 
edinpetencie wifi ibt reas deprebendarars (except the Criminal be appreherded 
there) And to itis that herethe Pannels were and are depiehended, which 
happening in the caute of Piracy, a Crime againft the Law of Natidns; and 
whichall Mankind have an intereft to Puriue, wheréver the Pirats cai be 
found, the Procurator-Fifcals interelt to Purfue is thereby manifeft, and 
the Pannels being here deprehended cannot decline thé Admirals Jurifdition 
as incompetent. 2. As to what isalledged, that the Pannels are nét Lybel- 
ledto be Habitual and Notorious Pirats; but on the contrary, had and do 

produce a Commiffion, which freesthem ofthat fufpicion, © 

[t's anfweted, That Piracy being + lybelled, as to the Particular a ieeeutedes 
charged, even habitual Piracy is thence prefumed, butah fingle AG of Pi- the mnaiteretnt 
racy lybelled doth both give the Purfuera {ufficient Title and Intereft, 
and likeways founds the Admirals Jurifdiction, in fefpeét the Pannéls 
vharged for Piracy, are here found: And 3. The Lord high Admiral is 
moit proper for this Cognition and Trial becaufe by the AG of Parlia- 
mentz681 he is declared to be + Juftice-General upon the Seas, which, y4:5 cies 
albeit it be limited inwardly towards the Land, yet outwardly is not fufticc 
timited 5 So that the Lord high Admirals isthere declared tohave the fole . 
jJurifdiCtion in ali maritim and Sea-faring Cautes Forraign and Domeftick, 
whether Civil or Criminal within this Realm, and over all Perfons as they. 
are concerned in the fame, which as to the Seas and all Maritim Crimes 
whatioever, makes the High Admiral Juftice-General as faid is without 
limitation ; And therefore it is in vain for the Pannels to pretend, that if 
their Caute be cognofcible here, it muitat leait be tryed before the Com- 
miffionot Jufticiary, tince the Lord High Admiral is in this cafe fully vefted 
with the Juitice-Generals power, and as for what may be the cuftom of 
England, it doth not concern, nor can beany Rule for us. uae 

And the Lord High Admiral. and Affetlors having + advifed the de- + eondoed 

bates, they Repelled the Declinator 4 and found the Court COMPCtCHt, > declining the 
Thereatter it was alledged for thefe in the firft Lybel, That they wete #uri/aidion of 
conveened ++ as having been of Captain Greens Crew, and his Cotnplices 1” 2” 
in the Crimes Lybelled, fo that he being their Commander and Captain, ar brought t0 
they could not be put to Anfwer, ‘unlefs the Captain himfelf were frit 2" 
infilted again{t, Seing firlt, it was obvious, that he being their Com- 
mander and Captain, ought firft to be anfwerable. And2: That they 


being under his command, could not be charged for any thing alledged 


done by them as his Crew, unlefs he were firft tryed, feing that he might 


- have defences both for himfelf and them, which probably they could not 
_make for themfelves. : 


-befidesthat it was evident, thatif Captain Greew and theféin the 2d} ybel 


were all confeffing and pardoned, yet the/firtt Lybel againft- theft of his 
_ Crew thereur contained, would ftill lawfully proceed, and Captain Green 
. us| a, himfe} 


To which it was anfwered by the Purfuer, That the Captain and’ his 
Crew were not + conveened forany thing alledged aGted by him as their 4 brought be- 
Captain; and by them as hisCrew, but were all conveened as complices fore the Cours 
and foci; (1. e. felow Crimmals) and partakers of the forefaid wicked Crimes 
of Piracy, Robbery and Murdei, which Crimes as they could be warran- 
ted by no Commiffion or Chara@ter, the Captain did or could pretend’ fo 
could they be as little warranted by their condition of being fubje& to him 
as his Crew ; For here the faying holds, That they were all Aic focit ce 


facinus quos inguinat adquat: i. €. (they were fellows 1m this Cafe and: being 


defiled with the {ame crime, were inthat re[pect equal) As alfo thé othet Maxiin, : 

That + Wrong has no warrant; and therefore, feing that neither the Cap-+ injuftice 
tains Character, nor their condition as his Crew, could be pretended’ as a as 
defence either to him of them, and that the Lybel of the forefaid €times 

did charge them all, as being Soct/ and together involved therein ; And that 
without queftion in the cafe of fuchi an accufation for fuch Horrid €rimes, 

every one muit anfwer for himfelf, the alledgarice could’ not be + refpeQted, Meade 
2d 


r4 ) 

himfelfand thofe joyned with him in his Lybel,might be made ufe of as Wit- 
neffes again{t thefe contained in the firft Lybel , By all which it was evi- 
dent, that the tryal ought to proceed again{t thefe in the firft Lybel, with- 
out refpect to the forefaid Dilatory detence : This being the Dilatory de- 
+ pofitive fence objected againft the firft Lybel, and anfwered above, andthe + pe- 
remptory Defencesagainft both Lybels being common and coincident, tor 
the more clear method, the Dilatory Defence proponed alfo for thefe con- 
tained'in the fecond Lybel, with:the Anfwers thereto are hereunto: fub- 

joyned. 
The Dilatory then propofed for Captain Greev and others in the fecond 
i 4 Indited Lybel) was, the forefaid Yfohn Reynolds was conveened-and + impannelled 
am || with him ; whereas it was acknowledged by the: Purfuer, that Reyzolds 
| was afhoarthe time ofthe Piracy and other Crimes Lybelled to have been 
ih committed by! CaptainGreex and the re{t of his complices whereby Rey- 
nolds. appeared even by the Purfuers acknowledgment. to be innocent. 
vee Like as Captain Green and the other Pannels had railed an i++ exculpation 
| Tam forvindi-and therein had eited Reolds tora Watnels, fo that ‘according to the Me- 
i ee any per- chod practifed im, Criminals, Captain Greem and the other: Pannels had 
i good, ground, to demand, that Reynolds might be firtt tryed, and’ fo 
. 4 Condition: purged, from | being /ocrus criminis, (a fellow Criminal) and put in + cate 
a | £0 be, a, Witnefs) for the Captain and the other Pannels to prove their 
: , grounds, of exculpation, for there could be nothing more reatonable asit 
3 i was alfo, ordinary, than that when.a Purfuer did raife a Lybel > againft 


NE 


hee I feveral]),Perfons,| whereot fome were: innocent and «might be W itneffes 
ih for the other Oriminals and ‘Pannels, thete other Pannels: might. yuftiy 
cS ||| crave that fuch as they alledged tofbe ipnocent might be finit tryed and 
Be purged, and fo, made capable: to. be Witnefles,» fince otherways any 
03 | malicious Purfuer,. might; inclide .both: the’ Defenders and: all ‘their 
a || Seeks | Wiitneffes in one Lybel, And thus by:amaking ithe Witnefles fact criminis, 

ll ow unines 9 felom Criminals) in the) Lybel, prejudge! the Ddienders of all their evi- 

| re << dences and defences. qeatD cieiyppOvio resd)gniv sn 

| - aaee a To. which, it was, anfwered for thd Purfuer, thathe acknowledged, ‘that 


ree thefame time toPropofesa ground:of Exculpation tor them, am.1.fo-crave 
that they might be firlt tryed upon the forefaid ground,rto theretfect thatif 

_ thereypon.acquit hey might bein cade to,be, Witnefles ; Butthis could never 

Aas be. pretended toby any, ob the Pannels, for'an_antecedent Tryal of fuch. of 


reas) var vot - tHE Soci as they alledged were innocent,,and to.be;their Witneiles, uniets 


“atthe fame time the Pannels. did condefcend upon the ground of stheir In- 
d oftheir, Exculpation; whereupon they defired 


SAAS 


swan asthe, trug-and, planisMetiod AWwas,;; and; is, That. the: Puyfuer: infilts 


+ fpecial coupe BAB Luch, ag phe ‘pleafes, yeithier .fingly!or joyntly, and malets fome 


Re iryal, of anether,, Jt, AEVEr | Was HOT could; be! left! to:thé: Arbitriment 


| ‘by..the., Pannels., of| trying, duchiias: iwere-impannelled: tors :foces ocriminis 
; | TabANASs a. C4 ED] a gf NE ILS So Der Ay yctghe oy Y ‘2 ; 
= seems TSC fellate Coamsigals), to, be stady purged 10. order.ito be» Wutnelles, eve 
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“be Robbed and Spoiled ; All which ought to be done, feing that Criminal 


: (115) 

Captain Green and the other Panhels will pofitively offer to prove’ that Rey- 
nolas whom they would have -firit Tryed wasalibt ( elfwhere ) and not pre- 
fent in the AGtion, their Arbitrary demand of having him tryed in the 
firft place, without any Reafon .affigned, cannot ‘be regarded : Which 
Debate being heard,the Lord High Admiral and Affeffors fuperceeded tot 44% 
give anfwer until the Defenders should give in their other Defences, and all 
Thould be informed upon together. 

Thefe being the Preliminary Defences, feparatly proponed by’ the Per- 
fons conveened in the firitand 2d Lybells, the following Defences were pro- 
poned in common by the Defenders in both Lybels. 

And 1,'That the Lybel was informaland imiuflicient, as being too general 
and indefinit. And 2. ‘That it did not ‘+ condefcend upon Day ands jame 
Place. And 3. That the Qualifications whereupon the Relevancy: ap- 
peard to be founded, were wholly + irrelevant, And 4. That the addi- ¢ i jupicient 
sional Conchifion was groundlels and unwarrantable. 1 base 


Andas to the firft of thete Defences, It was alledged, That the Liybel tema 


was informal and infufficient, as being too general and indefinit, not con- 


defcending upon the Name and Defignation of the’ Ship. + wrongoully 4: wrongfully 
attacked, nor upon the Perfons and Delignations of thefe alledged to be 
Murdered, nor upon the Quantity and Quaiity of the Goods alledged to 


Lybells ought to be certain, and not general and indefinit, whereby alfo 
the Defenders might be prejudged of Defences that might arife to them 
upon a particular Condefcendance ; As for example, ifthe Name and De- 
fignation of the Ship were condefcended ‘on, they: might prove the fame 
Ship to be yet exilting, and fo ofthe perfons alledged Murdered, they might. *«:: 
prove them tobe yet alive :-As alfo, that the Goods «alledged Robp'd; ~~ 
were yet extant and lawfully difpofed on by their Owners. | s 
To which it was anfwered by the Purfuer, that he opponed his‘ Tiybel, 

which was lybelled as Definitly as the thing, would allow, for it’ being ly- 
belled that the Pannels did without any lawful Caufe or Warrand attacque 
a Ship failed by her own Crew, and having her own Cargo Aboard, and 
that they over-maftered the faid Ship in hoftile manner, and Murdered the 
Men, and Robb’d their Goods; Thefe were certainly Crimes manifelt in 
them elves, ‘and if the Pannels had aGted them in fuch manner as to deftroy 
the Ship and the Men, andembazled the Cargo, foas nofarder Knowledge 
couldi-be had thereof, it was only an Aggravation of their Villany and 
Wickednels, but could never hinder the Accufation to proceed, feing that 
whatever the Ship or Men or Goods were; it was certainly Piracy, RODS 5. iuibe, 
bery aridMurder, to attacque a Ship + Hoftilely,and-to dettroy rhéeMieén, and iene gee 
~Robthe Goods : And further 9 Condefcéndance wag not at all in this'Cafe 
neceflary feing that any facke Condefeendatice could’ be no ground of Ex- 
culpation; ‘for wheeler the Ship’ was of fuch'a Name and Defignation or 

of another, or whatever the Menand theGoods were, yet the Crime was 

ftill the fame, 72. To attack atid invadea free Ship without any caufe or 
warrant,’aad to killsher Men ‘and rob her Goods ; And furder, ‘its vety 
well-known in our ‘Criminal practice, that ‘Robberies and’ Déptedations 

gre fattaitied, dlbéit neither the quality of the Goods nor their owners be 
-condefeended ons And in-effeet, the Panriels their Defence of indefinitnels 

upon the sround forefaid is fucly that ifeven in the Road of Leith: befote 
Anundreds of Spectators from beth Goafts, one Ship, rhould attack another 

and hoftuely invaditig her, {liould deftroy her Men, Seafe her Goods, and 

fink the Veltel, without fuftering éicher Vellel, Men or Goods to be known; 
there could be no-Criminal Lybel upon it, becaufe forfooth, tho Hundreds 

fee the whole AGtion, yet it could not be more definitly Lybelled, fave that 

the Commiander and Crew of the one Ship attack’ the other hoftilely, anid. 
‘deftroyed her Men and feized her Goods, and funk her without further 
aondelcendanée; whielr were moft abfard ; “And therefore, the Liybel as it’s 
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Lybelled both as to Ship, Men and Goods attackt, Murdered and Robbed, 
without any juftcaufe or provocation, is both jufficiently definit and moit 
relevant. | 

And whereas the Defenders alledged, this indefinit Lybelled fhould the 
rather be rejected, becaufe that the Pannels were cioathed with Commiffion, 
which tho they did not plead to exculpat the particular charge broughtagainte 
them, yet was always a ground of prefumption that they a@ed lawtully, 
unlefs the contrair were made appear by a particular Condefcendance. 

It was Anfwered, That nothing did charge the Pannels more home than 
the pleading of this Commiffion, In fo far as Firft, They neither could 
nor durft Plead it to exculpat the Piracy, Murder and Robbery charged. 
2. It did not fo much as make any Prefumption for the Pannels, becaudé 
the very tenor of the Commiffion oblidged them to keep a particular jour- 
nal of whatfoever Veffel they fhould attack hoftilly, and their journals 
were produced by themfelves, and no fuch thing appeared in their journals ; 
And therefor it was manifeft, that their pretence of a Commifiion, is only 
the more wickedly to cover their Villany, fince they can alledge nothing 
acted fuitably to their Commiffion, but that their own journals -- redargues 
them. 7 

The fecond Defence alledged by the Pannels in both Lybells was, that 
the Lybel was ftill defeétive and imperfect, wanting day and place, 
in fo far as the place was generally defigned the Coaft of Malabar, dich is 
ofa long and vafttraG, and the day was one or other of che days of Febras 
ary, March, April, May, whichis indefinit, and as good as no day, and day 
and place were not only required to be condefcended on, by our old Law 


$4 Book fo Quon, attach; + But the Condefcendance js alfo neceifary for the Defen- 


ders exculpation, feing that if day and place were condeicend | on, he 
mught then prove himfelf abi, (elfewere) and fo elude the Lybel, which 
now hecannot do. 

_ Towhich it was anfwered, that the Condefcendance in the Lybel as to 
day and place is fufficient, becaufe the Faéts objected are thereby declared. 
2. Day and Place are never effential to a Lybel, except where either the. 
nature of the Crime, or its particular fpecification requires it, for thenin- 
deed it muft be diftin@tly and politively Lybelled, asita Man either charge 
another, or agravat his Crime, by its being a breach of the LORDS Day, 
then the LORDS Day muft becondefcended on, or ifa Man Lybel another 
for beating or drawing his Sword within the Kings Palace, where the place 
is alfo effential, but as to other Crimes, which of their own nature are 
Crimes at all times, for what can the mention of day or place fignifie in 
fuch Crimes, as at all times andin every place, are Crimes without excep- 
tion, and fuch are the Crimes Lybelled But 3.1f it be faid thatthe conde 
cending on day and piace is neceflary to atford the Defender his juft Excul- 
pation ofalibi.” (being elfewhere) Its Anfwered, That in that cafe, the De- 
fender may put the Purfuer to condefcend on day and place for proving his 
exception of alibi (being elfewhere) as faidis; But then in common fenfe and 
Law, tt muft be.upon this condition, that the Defender acknowledge the 
Crime charged to have been committed, and only endeavours to Exculpat 
himfelf by offering to prove, alibi ( being elfewhere) and that more pregnantly, 
than the Purfuer offers to prove his Inditement, for what fenfe or reafonis 
there, that the Purfuer fthould be put to condefcend  pofitively on day 
and place in Crimes, that are Crimes at all times and every where, unleis 
it be for this very Reafon that the Defender acknowledging the Crime, of 
fers to purge himfelf by the exception of alibi ; (being elfewhere, And there- 


? 


fore fince day and place are Lybelled in fucha jutt latitude, as may declare 


the Facts and Crimes charged, and that the Defender on the other hand 
doth not acknowledge the Faéts and Crimes themfelves, and offer to clear 
themfelves by the exception of alibi, (being elfewhere, there needs no further 
Condefcendance and this is the conftant opinion of Lawyers, and the per- 


« petual cuftom of our pratique. The 


ee CO 

The Third Defence proponed for the Panels, was as to the Qualificati: 
ons of the Libel, That they were no ways relevant, nor could be regarded 
to infer the Conclufion of the Libel, in as much as, 1. Thete was here 


no corpus delic#i , vilible Effect or Subject of the Crime, offered to be pro- 
-ven, which is always neceffary, and principally where the crime is offered 


to be proven per prefumptiones O- indicia, by Prefumptions and Tokens ; 
Por there cum conjtat de corpore deticti, when the Subject of the Crime is 
vilible, this fuftains the Prefumptions, and gives the du#dicia ‘Tokens o¢ 
Signs their juft. weight. Oey Se 

To which it was an{wered, That the Pannels Procurators appear to be in 
a Miftake, either as to what is the corpus delicfi,the {ubje& of the Crime, o¢ 
as to what is meaned by it: And for clearing of this Point, it is to be con- 
fidered, that Crimes are of two Natures, fome cum effectu permanente, with 
permanent Effects, as the killing ofa Man, or the burning of a Houtfe ; in 
which Cafes, the dead Body, and the Rubbifh, are permanent Effects: Bug 
other Crimes have no fuch permanent Effe&ts, as Treafonable Plottings, 
Faltchoods, Blafphemies, and the like, where indeed there is no fuch ¢or- 
pus delitti, Subject of the Crime, as in the former Crimes, but here all the 
crime confilts in facto & animo, in the Fatt and Way of doing it; and the 
Fact, tho tranfient, yet if dolo/2, unjuftly dohe, makes the crime. _And 
therefore, according to this Diftinétion, the corpus deliéti, Subje&t_ of the 
Crime, is never requifite to be proven, but in the forefaid Crimes that leave 
permanent Effects, and neither then alfo, unlefS the Crimes be Libelled 
with thefe Effeéts: For if it fhould be Libelled, for Example, that a Mur- 
derer not only killed, but burned the Body to Afhes, or drowned it in 
the Sea,there would be no farder need to prove this corpus deliiti,Subjett of the 
Crime; but only to prove the Fact of Killing, and killing dolof, unjultly, id 
which indeed the Effeace of the Crime confifts. And thus in Confeffions, 
as well as in Libels, if a Manconfefsa Murder, and yet the Body murdered 
no where appears, then the Confeflion is not rafhly to be laid hold upon; 
becaufe it may proceed ftom Defign, or Melancholy ; But yet even in this 
Cafe, that the Confeffion fhould bear not only the Murdet, But the deftroy- 
ing of the Body murdered, by Fire or Water, as faid is, then all the in- 
quiry would be, whether the Faét of Murder be proven or not? Which 
things; if applied to our prefent Cafe, where it is exprefly Libelled, not 
only that the Pannels invaded the Ship by Piracy, but thar théy chréw the 
Men mureered over-board into the Sea, and alfo fold the Ship, all the en- 
quiry that remains is, whether this Fa@ was fodone or not ? And the Libel 
is moft relevant, tho’ neither Ship nor Men appear. And yet farder, if the 
Pannels Procurators will {till be fo + groffier as to require a corpus delidfi: 
Subject of the Crime, when it’s exprefly Libelled, that the Effect of the 
Delict was deftroyed andput out of the way, they may fatisfie themifelves, 
that the Goods robbed are {till extant, and were found on Board of Cap- 
tain Green’s Ship + And therefore it’s plain, that in this Cafe, and to fuftain 
the Indicéa Tokens and Qualifications libelled on, there needs no farder ei- 
ther condefcendance or proof of the corpus delidtz, Subjett of the Crime, 
which was induftrioufly deftroyed. . = Ss aa 

But, Secondly, It was objected, That all the Qualifications are Infuf- 
ficient and Remote; and at beft but probable ; whereas the known Rule is, 
that Crimes muft be proven either per Teftes, by Withefles above excep- 
tion, or per documenta clariffima, very clear Proofs; or per indicia indubitata, 
undoubted Tokens > None of which hold in this Cafe; for as for the Iz- 
dicia ‘Tokens there is not one °of them, but take’ the fame fingly, as the 
hearing of Shooting on the Shoar, the fecing thé Ship Worcefter, having 


another lying at her Stern, the Boats coming afhoar for Water, dnd the 
Crew faying, they had been a Basking, & fit de ceteris, and fo of the rete? 


but take them fingly, and they may all havea pood-and innbddent Cori 
E ftructien : 
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Gruétion : Nor can it be faid, that jointly they become ftronger, and for- 
tifie one another, as fingle Arrrows eafily broken when apart, yet canrobe 
broken ina Sheaf, becaufe that all the Qualifications and Idicia Tokens, in 
the Libel, with the forefaid ConftruGtions, may be put upon them, the 
Conftrutions will ftill take off the Face ; befides thar, it’s well known, 
that there are fome Izdiciaonly probabilia, {ome Tokens only probable, and 
that the Law requires Indicia sndubitata, undoubted Signs ; it being {till the 
fafer fide to {pare doubtful Innocents, than to condemn only prefumed and 
probable Guilt. To all which is to be added, That it’s the common Opi- 
nion of Doors, that Prefumptioms can fcarce ever conclude ad pexam or- 
dinariam, to ordinary Punifhment, but at the moft only ad penam arbitra- 
riam, to punifhment at pleafure of the Judge; and Mackenzze in his * Cri- 
minals, fays, ‘‘ Prefumptions are only founded on may be’s, which may not 
“ be; andto allow Crimes to be proven by Prefumptions, would leave 
“Judges to be Arbitrary. So that the common Opinion runs again{t 
Prefumptions. But, 

To all this it’s Anfwered, That yet itis clear Law, that Crimes may 
be proven per indicia indubitata, by undoubted Tokens, which in Law are 
no more than violent Prefumptions, gue fidem extorquent, that force a be- 
lief: But the truthis, that in this Cafe the Purfuer hath not only zzdicia in- 
dubitata, undoubted Tokens, but likewife pofitive Witnefles, and allo Do- 
cuments in Writing ; which all being conjoyned, do make a fatistying Evi- 


dence, and fix a clear Conviction; whichis the utmoft defign of Probation. , 


But Secondly, It’s moft certain, both in Law and t Praticque, that many 
Crimes are only difcovered and proven per prefumptiones & indicia, by Pre- 
fumptions and Tokens ; and that the Doctors in feveral Crimes, efpe- 
cially thefe more attrocious, as Treafon, Piracy, Forgery, and the like, 
where wickednefs endeavours moft induftrioufly to hide it felf, do allow 
and approve Probation per Indicia, by Tokens, as moft neceflary for the 
punifhirig of thefe Crimes. It wereneedlefs to multiply the Citations both 
from the Law and Dodtors, that might be adduced in this Cafe, as 
d. 3. § 2. D, de Teffib. where the Refcript bears, Que argumenta ad quem 
modum probande , coique. rei [uffictant nullo certo modo fatis definiré poteft, 
“The Arguments to be us’d, and the manner of proving every thing fuf- 
ficiently, can’t certainly be defin’d, and foforth: And fo concludes, xox 
utig; ad unam probationtis [peciem cognitionem fiatim alligart debere, [ed ex [en- 
tentia animi tui, te aftimare opportere, quid aut credas aut parum probatum tibé 
opinaris, Item, 1.22. cod, ad legem Corneliam de falfis, ubi falfi examen incide- 
rit tune aserrima fiat indago, argumentis testibus [cripturarum collatione, alit/~ 


que veftigiis veritatis, &c. “ Youare not to be tied in taking cognizance 


‘“Cof Matter, to one method of Probation, but you muft aét according to 
“ your own Judgment, and confider what you are to believe, and what 
“Vouthink not fully prov’d. Izem,&c. when the falfhood of a thing is to 
“be inquired into, then a moft {trict Search is tobe made, by Arguments, 
“ Witnefles, comparing of Hands, and other Signs of Truth, o«. By 
which Law it’s plain, that Indicia & Prefamptiones, Tokens and Pre- 
fumptions, have place, and may make full Faith 5 and how can it be other- 
ways, fince firft, it is certainly the Intereft of Mankind that Crimes be 
punifhed. 2. It’s no lefs certain, that Crimes endeavour to cover them- 
felves. 3. That Proof: or, Probation.is only to:make an Evidence for Dif- 
covery. 4. That the End and Standard of this-Difcovery, and of all Pro- 
bation, is the fatisfying ConviCtion of the Judge that has Power to punifh. 
Now if moft Crimes be committed without Witnefles, and yet do other- 
ways appear certainly to be committed, and if this certainty arife from 
Prefumptiors, and be withal fatisfying, itis juft the fame as if the crime 
was proven by many Witneffes: And thus Watheus deCriminibas, Tit. ae 
Probationib. cap. 6. per totam, and Gail, lib.2. Ob/..149. Numb. 9, ae 
? 7 e 
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he reafons moft juftly upon Probation by Prefumptions, where there is a 
difficulty by reafon of the wantof Witnefles; and {till brings the matter 
to this true Period, That whatever way Faith be fully made tothe Judge, 
either per Teffes, or per Indicia, or per Prefumptiones, either by Witnefles, 
Tokens, or Prefumptions, the End of Probation is attained, and fo the E. 
vidence fufficient. 

The Procurators for the Pannels alledged, That this were tomake Judges 


too Arbitrary ; but tho’ it hath indeed been the Care of all Lawyers, td 


prevent Arbitrarinefs, yet it’s moft certain, that where Evidence doth on- 
ly rife as Providence offers, and Circumitances concur, the Arbitriment of 
the Judge muit take place, and the fafety of Mankind doth precitely lic 
here in the Integrity and Difcretion of the Judge” helped indeed by fome 
Rules of Law, but no ways bounded or fixt to precife Rules, which the 
Matter will not bear. And therefore we fee, that even in the moft certain 
manner of Probation, viz. by Witnefles, and the higheft Law of it, that 
in the mouth of two or three Witneffes fhall every thing be Eftablifhed, 
there is ftill an Arbitriment infinuate, as to the Difcretion of the Judge, 
or otherways the Law would not have faid, two or three, but would have 
fixed the number precifély ; whence it is moft certain, that in all Proba- 
tion there is an Arbitriment of Difcretion, and that tho’ this Arbitriment 
may be bounded by fome Rules, yet the ultimate and true Standard of all 
Probation, is the fatisfying Conviction of the Judge, according to his bett 
difcerning. 

Thefe things then premifed, viz. That a Proof may be fufficient, per 
Indicia & Pre(umptiones, by Tokens and Prefumptions, the application, to 
the prefent Cafe is plain; for where the Procurators for the Pannels would 
takeof the Qualifications. as feperatly inconcludent, and at belt probable, 


- itis clearly captious ; it being certain, that many évdicia Tokens, conjoined 


and conneéted as in this Cafe, may make a fufficient Evidence; and that 
here gue non profunt fingula multa juvant, i.e. “ Thofe things which taken 
“ fingly, are of no Effect, yet many of ’em together are, And thus if firft 
the Probation that fhall be offered, of the Hoftile invading the other Ship, 
by the Pannels be laid down and thereto added, the Surgeons Declaration 
of other Circumftances, with all the other Qualifications in the Libel, they 
will certainly force a Faith and full Perfwation upon ali rational Men , 
tho’ feparately they cannot have that weight, one Withefs proves not, yet 
two prove, and in fome Cafes two are {carce fufficient, but three are: be- 
yond Exception. If then even in Witnelfes there be a mutual and fortify- 
ing Concurrence, the fame muft alfo be admitted,.in Prefumptions & In- 
dicta. o that upon the whole, the Purfuer craves no more, than that eve- 


ry Man that hears thts Libel, and {hall hear. its proof, lay himfelf fairly: 


open without any prejudice to the Light, arifing. naturally from the matter » 


it felf, and its Circumftances, and the Proofs and Confirmations thereof, 
as they are fet down ‘in the Libel, and if he do not wilfully refift, he will 


certainly be fatisfied to a full Conviction. There.are indeed hidden Crimes, » 


e Yeh 34, eS we c7e* A q a 
and {uch as are faid to be.of + difficil Probation, and the molt atrocious, as 


Treafon, Affaffinations, Piracy, Forgery, are ordinarily moft hid 5. and 


+ Diffictile: 


Doétors fay with reafon, that their Prefumptions: ought to be examined, 
acerrima indagine, withthe ftritteft Scrutiny , but all this fhould be far. 


from imprefling any with the prejudice, as ifa fatistying Evidence may 
not be found in thefe Cafes. And therefore fince all pleaded by the Pur- 


fuer, is, that firft his complex Probation per Teftes & Indicéa, by Witnelles 


and Tokens, may be fairly received, 


2. That concutring and coming to-: 


gether, they may be allowed their juft Weight. And 34/, That if that juft 
Weight, and the Evidence that attends.ir, be fatisfying, it naay ‘be held as» 
concludent. “It’s clear as the Sun-light, that no. ftretch is intended, but» 


Juttice fairly profecuted; and tho” in this cafe of fuch an extraordinary 
Crime, 


( 20 ) 
Crime, and where fo much Evidence appears, the Purfuer might evens 
according to the Claim of Right, prefs the Supplement of Torture, yet he 
contents himfelfto infinuate, that tho’ this may be both juft and neceflary, 
yet he is hopeful the force of his Evidence may otherways prevail. 

The Fourth Particular, is the additional Conclufion ; but as to that Con- 
clufion, it is fo natural in it felf, and fo well fortified by the Authority of 
Doctors, and {fo certain, not only in the cafe of Counterband, but evenof 
other forbidden Goods, that nothing needs be added; for fince every Pirat 
is prefumed to have the Ship and all in it at his Command, as his own; 
and fince the Ship is certainly the Inftrument, as well as the Goods are pre. 
fumed to be the effet of his Piracy, it follows naturally, that the Confit 
cation of both Ship and Goods fhould be a part of the pains concluded, 


In refvect whereof, &c. 


Here follow the Laws, and fome other Quotations ufed in the De- 
bate, where they are alfo Englith’d in their proper Places. 


L. 2. §2. Ejufdern quogq; Principis extat refcriptum ad Valerium verum 
de excutienda fide teftium, in hac verba: Rue argumenta ad quem modum 
probande cuique rei fufficiant, nullo certo modo fatis definiri poteft, ficut non 


~ Semper, ita fape fine publicis monumentis cujufque rei veritas deprehenditur, alias 


numerus teftium alias dignitas & auttoritas, alias velati confentiens fama con~ 
firmat vei de qua queritur fidem, hoc ergo folum tibi refcribere poffum |ummac 
tim, now utique ad unam probationis Spectem cognitionem statim alligari debere, 

Sed ex fententia animi tui, te aftimare oportere, quid aut credas aut parum pro- 
batam tibi opinaris. * The true Refcript of that Prince to/ alerius, about 
* enquiring into the Credibility of Witneffes, is alfo extant as follows. What 
* Arguments are fufficient to prove any thing, cannot certainly be deter-, 
“min’d ; for tho not always, yet it many times happens, that the Truth of 
“a matter is found out without publick Monuments: Sometimes the N umber, 
*fometimes the Dignity and Authority of the Witneffes, and at other times 

“common Fame confirms the Truth ofthe thing in queftion. Ican only 
“therefore enjoin you, in fhort, that in your Enquiry or Examination into 

‘a Matter , you are not to be tied to any one fort of Proof, but you muft 

« Judge according to your own Confcience, what you think to be prov’d 

“or not prov’d to you. 

L. 22d, C. ad Legem Corzeliam de falfis, ubi falfi examen inciderit, tunc 
aecerrima fiat indago argumentis, teftibus, fcripturarum collatione, aliifq; 
veltigiis veritatis : Nec accufatori tantum queitio incumbat, nec probati- 
onis ei tota neceffitas indicatur: Sed inter utramq; perfonam fit Judex me- 
dius: Nec ulla interlocutione divulget que fentiat : Sed tanquam ad imi- 
tatione relationis, qu folum asdiendi mandat officium, prebeat notionem : 
Poftrema fententia, quid fibi liqueat, proditurus. —— When you are to en= 
quire into the Falfhood of Evidence, you muft make the ftrittet Inguifition that’s 
polfible, by Arguments, Witueffes, comparing of Hands, and other fiens of Truth: 
Neither muft the Accufer only be queftioned, or the whole C barge of the Proof 
be laid upon him: But the Fudge muft aif an indifferent Part betwixt the Plain- 
tif and Defendant, and by no means divulge his Opinton, but give both Par- 
ties the hearing, and at laft pronounce according to his own Fudgment. 

Mathezus de Criminibus /b. 48. dig. tit. 1 5. de Probationibus pag. 675. 
Ttaque fi cum uno illo tefte nulla concurrant argumenta, nequaquam audi- 
endus erit, fed cum Paulo dicendum in lege duo 33 4. deteftam. tut. non 
jus deficit fed probatio. At fi argumenta alia concurrant, audiendus : non 
enim necefle eft unum crimen, uno & eo probationis genere oftendi, 
veluti teftibus tantum vel tabulis, vel argumentis : poffunt & diverfa genera’ 
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ita conjungi, ut que fingula non nocerent, ea univerfa tanquam grande 
reum opprimant, /. 3. Seé#, 3. ejufdem d. de teftib. hoceft quod aliis ver- 
bis dicitur plures probationes imperfeCtas pofle conjungi. -——— Therefore | 
if with that one Witnefs there be rio concurring Arguments, he is not 
at all to beregarded, but we mult fay with Paulas, in Lepe duo 30 d.de hod 
Teftam..tut. Ihe Law is not defective, but the Proof. But if other Argu- 
ments concur, he is to be vegarded; for it is not neceffary that one Crime be 
made evident by one manner of Proof only, as by Witneffes, by Writing, or by 
Arguments only ; for feveral forts of Proof may be fo comjoin'd, that thofe 
which taken alone, would not affect the Criminal, yet being put altogether, come | 
upon him, andoverwhelm him like a frormof Hail. UL. 3. Sett. 3. of the fame | 
| d. concerning Witneffes ; that is, as it is expreffed in other words, Several , 
| imperfect Proofs may be join’d together. ik 


4 


_ Gail. Obf. 66. Num. 12. pag. 416. & regulariter Teftes fingulares plenam 
fidem faciunt, quando aliquid in genere probandum eft, puta Titium effe 
infamem aut furiofum quo licet fingulares fint refpedu attuum, tamen fi 
ratione finis conveniant integre probant.—— Aad regularly fingle Witneffes 
make fall Proof, when any thing is to be proven tn general , for inftance, that 
Titius 2 42 infamous Perfon, or a Madman : For tho’ the Witneffes be fingle, in 
vefpect of the Aéts, yet if they agree in the End, the proof is full. 
| It may be eafily granted, that vegalariter Indicia debent eft indubitata ad 
| condemnandum ream. © That Regularly Prefumptions. ought to be uncontro- 
| ¢vertible, when a Criminal is to be condemn’d upon them. But at that fame 
time it muft always be owned, that there are Crimes excepted from the 
Rule, by the general Opinion of the Do€tors, fuch as crimen lefe majefia- 
sis & trimen affafinii, Treatonand Affaffination ; of which laft fort the 
crime of Piracy is the moft Atrocious: And cherefore Giarba in Confil. 22. 
Num. 5. faith, fed Affaffinit qualitas homictdio adjetta novams conflituit delicte 
{peciem, —— The quality of Affaffination added to Murder, formsa new. : 
fort of Crime. Nam. 17: In affaffinio omnia procedant qua in criminibus Hy 
exceptis. —In Affaffination all things are to proceed as in excepted Crimes. ie 
And Nam. 18. Affaffini crimen ob illius atrocitatem equiparatur crimini lala ee 
| Majeftatis. —- The Crime of Aflaffination, becaufe of its Atrocioufnefs He 
and Enormity, is made equal to Treafon. And then, Num. 22. he con- 


| cludes, That ix probatione affaffinit probabilia fufficiunt argamenta. In | & 
| the proof of Affaffination, probable Arguments are fufficient. And Ma/- iS 
| card dé Probationibus, concluf. 1228. Num. 77. In crimine affalfinii probabili- | + 


| bus argamentis probari potest, Allaflination, may be prov’d by probable Argu- 
) ments. And Mum. 78, 79, 86, and 83. he names the other atrocious 
Crimes, where the like Probation is fufficient , and in that fame Conclu- 


fion, Num. 51. Qaod ex multis indictis fimul junttis refultat plena probatio | f 
etiam ad quem criminaliter condemnandam. ———- Many Pre{umptioms join- ‘| ed 
ed together, make full Proof. to condetiin any Man ina Criminal Cafe. Wo 


And Queft. 8. Num. 8. Probatio per evidentiam omnibus eft potentior, on ‘tee a 
inter omnes ejus generis major eft tlla, que fit per teftes de vifx. - Proof rs 
by Evidence is the ftrongeft of all proof, and efpecially by Eye-witnefles. 


| ~ And Concluf. 831. Num. 4. Probatio per conjedtur as & indicia in his qua | 
| diffucilia funt probatu, co clandeftine committuntar, habentar pro evidenti, O° | hes 
| clara probatione. ---- Probation by Conjectures and Prefumptions, in things i 
| hard to be proven, anid clandeftinly Committed, are held to be good and a 
evident Proof. | ie 
Carpzovius Qaef. 223. Num, 57. Secas tamen res fe habet ft plura inds- i 


tia concurrant © comjunthim reum aggravent, quorum anumquodg;, per teftem 
fingularem probetar, nam una prefamptio aliam juvat, plurimag, indicia conjanct & | 
fidem faciunt. ---- But the matter is otherwife, if many Prefumptions concur oe 
and ioad the Defendant; of which any one may be prov’d by a fingle hs | 

, K nets) | 


| 
| 


* Busterye 
j Ditch. 


& Fury. 


t Tokens. 


® Tokens, 


t Obferved. 


TEE Te A! ae ES 
ey bhi, a ae, cae) ee 5 ~~. Fi “a « 
ALE Daghe o  D  eD 


(22) 
nef3; for.one Prefumption ftrengthens another; and many of them join’d 
together, ;make proof. 


And in the Tryal of "ohn Swixtous, for murdering of his Wife, there 
was no direct Proof by Witnefles, but the Libel being qualified, the Proof 
was by ayoung Girl of 14 or 15years, who left Folw Swintoun and his 
Wife alone in the Houfe, and went to the Smith’s Shop, to enquire for 
Letters, but returning found the Door fhut, and therefore went away for 
a little {pace, and then coming back and knocking, her. Matter opened, 
and fhe perceived fome red like Blood upon his Shoes ; and when fhe came 
in, fhe found her Miftrefs dead in the * Spence; which was all fhe could 
fay : and then another Man declared, that he faw ohn Swintoun go from 
his Houfe to a } Stank, and there wafh his Shoes: Which indicia Prefump- 
tions being joined with the Proofs of their ill Agreement, and frequent 
Quarrellings before, did determine the * Affize. And tho’ it was ftrictly 
objected, that inthe mouth of two or three Witneflcs every thing fhould 
be Eftablifhed ; and that in the aforefaid Cafe there was no direét Wit. 
nefs at all, far lefs twoor three ; and that even the aforefaid Circumftan« 
ces were only proven by fingle Witnefles ; yer the Affize found that Evi- 
dence in the Prefumptions and + ladicia laid together, that they brought 
in their Verdict proves, and Swiatoun thereafter confefled, and was Exe- 
cuted, | 

And in effect, unlefs that Ivdécia and Prefumptions be fuftained, and 
even fingle Witnefles for proving thefe feveral Prefumptions and Indtcia, 
which is called a cumulative Probation, when all the Witnefles and Tefti- 
monies concur, 1% idem crimen & ad eundem finem, In the fame Crime, 
and to thefame End. Crimes, and thefe the moft atrocious, would efcape 
unpunifhed, : 

And therefore upon the whole it is moft certain, when Prefumptions, 
Qualifications, and * Imdicéia concur, and make a.full. perfwafive Evidence, 
the Probation fhould be held foras fully fufficient, as the moft dire@ 
Witnefles ; fince all that the Witnefles can do, is only to.make full faith 
inthe matter, which may be otherwife. fupplied, as faid is. | 

As to the Additional Conclufion, it may be + noticed, that Moly de jure 
Maritimo, lib. 1. cap. 3. Se&. 19. pag. 60. faith, That.when a Merchant 
procures Letters of Mark or Reprize, and then delivers the Commiffion - 
to Perfons to endeavour a fatisfaction, if {uch Perfons commit Piracy,. the 
Veilel is. forfeited without Controverfie. : 


a 
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INFORMATION for Catan Thomas 

~ Green; Commander of the Worcelter, Captain John 
Madder, 4 chief Mate. and others, againf} Mr. 
Alexander Higgins, Advocate, Procurator-Fifcal, 
of the High-Court of Admiralty. 


“THE faid Captain Thomas Green, Captain Fohx Madder, and others 

_B. belonging to the Ship called the Worceffer, being purfued at 

the inftance of the faid Mr. Higgins, Procurator-Fifcal, before the 
High-Court of Admiralty, and the Lords Affeflors, appointed by the 
Privy-Council, for the Crimes of Piracy, Robbery and Murder, conform 
tot wocriminal Indidtments, raifed at the inftance of the faid Fifcal. The 
Cafe being fully pleaded. before the Honourable Judges of Admiralty 
ancl the Lords-Affeffors, both the Accufer and Accufed were ordained, 
feverally to inform, as ufe isin fuch Cafes, . re | 
_ {Phe criminal Indictments being holden as repeated, which * coincide both * are she fare. 
as to the Conclufions and media concludend?, way of concluding, and 
detiied, it is needlefs to repeat fome preliminary Defences that were 
proponed, feeing it feemed juft to the Honourable Court to repel the 
faine, and therefore the Pannels proceed to their Defences, whereupon 
they were ordained to inform. ‘Thefe are of two forts, firft, + Dilator, + For pucting 
and fecondly *Peremptor. i 3 . 3 off, or delay. 

And firft, ic was proponed for Hezry Kéegle Carpenter, and others of *°"* 
thie Pannels in the fame Indi&tment with him, That they could not be 
plat to anfwer, unlefs the Captain himfelf were firft infitted againit, be- 
ciufe they being his Crew, and underhis Command, they could not be 
charged with any thing done by them, unlefsS he were firit tried... 

Tt was anfwered for the Perfuer, That they were not ¢ conveened for + calla te she 
any thing alledged acted by their Captain, and by them as lis Crew, Ber 
kiut that they were convened as Socéz, fellow Criminals, and Pastakers 
of the Crimes libelled, which could be warranted by no Commiffion 
mor CharaGer the Captain did or could pretend to, and that they were. 
all charged,"as beiag Soczz, Fellows, and involved together ii one Crime, 
and foevery one mult anfwer for himfelf. 7 

“It was replied for the faid Heary Keigle, and the other Pannels with, 
him, thac the Pannels are libelled again{t as the Crew of the Worce/ter, , 
under the Command of Captain Thomas Green, and that under his Com- 
mand they didattack a Ship, ec, fo that they are here libelled only as; 
Complices and -Acceffarigs' to the Crime’ alledged, and therefore, accord-., 
ing, to the Principles of Law, the principal Delinquent ought to be firft 
Tried, efpecially where the Captain‘was in cuftody, and might be brought, 
to his Tryal, and’ that-by the Commiflion produced under the Great, 
Seal of England, Superfcribed by King Wiliam, the faid Thomas Green, 
was cloathedwith'a Power, authorizing“him to attack and fuipprefs Pirates,. 
which is a military Power, and confequently implies an Authority and. 
Command over the Crew of the Ship: ‘to giye ready Obedience in all. 
thefe Matters, fo°that the poor Pannels, who ‘aré of the Crew, have all. 
reafon in the World to contend, that'the Captain, whofe AGing§ in thele 
Matters they could hardly well debate, ‘fhould ‘firft pafs the Tryal upon. 
the Crimes alledged, who might, by virtue of lisCommiflion, and other- 
ways;”* exculpate, and defend‘ himfelf'againit the Crimes libelled, and con+« pindicare, 
fequently, all theCrew that were im -fubjeCtion- under him, This De- 
fence the Pannel might perhaps plead’to'a furcher extent to soe 
13: tofirely 5. 
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jntirely ; but at prefent they conceive, it can hardly be denied the Cap- 


tain fhould firft undergo the Tryal: And there is a great difference 
betwixt Socié Criminis, fellow Criminals, which are either independant 
upon one another, or, if affociate, under one Head, as Bazasti and Pi- 
rates ufually are, which is an illegal and unwarrantable Authority taken 
up, and Perfons accufed as Socéz Criminés, fellow Criminals, who by le- 
gal Authority are fubje€ted to the Command of others ; In which Cafe, 
if the Perfon trufted with the Authority has tranfgreffed or abufed it; if 
it does not plead an abfolute Exemption from the Punifhment of the 
Tranfgreffion, at leaft it fhould have this effect, that the Head and 
Chieftain fhould. be obliged firft to his Defence, which it is hoped the 
honourable Judges will find juft and reafonable. 

The other dilatory Defence propoied for the Captain, and others, in the 
fecond: Libel was, That whereas Fohw Reynolds, fecond Mate was con- 
veened, and pannelled with him, as alfo fome others, as Soczi Criminis, 
fellow Criminals, whom the Captain, and other Pannels had cited as Wit- 
neffes in their * Exculpation, it was both ordinary and abfolutely neceflary 
that thefe Perfons, fo cited for Exculpation, fhould be firit tryed, to the 
end, that being purged of the Imputation of any Crimes, they might be 
capable to be Witnefles, for proving the Defences of Exculpation, that 
the Captain, and other Pannels did propofe, and infift upon for the Vin- 
dication of their Innocency. 

Tt was anfwered for the Fifcal, That he owned, when both +Actors and 
Witnetles were included in one * Libel, of defign to deprive the Actors of 
their Defences, the Actors might, and were allowed to condefcend upon 
thofe whom they intended to ufe as Witnefles; but then at the fame 
time, they were obliged to propofe a ground of Exculpation for them, and 
fo crave that they might be firft tryed upon the forefaid ground, other- 
ways they could not without fuch a fpecial Condefcendance, ‘} intervert the 
Form of Tryal, and there could be nothing more groundlefs, tending to 
elude all Criminal Proceedings againft Complices of the fame Crimes, 
than to allow any of them at random to crave others to be firft tryed, 
and fo the Tryal to proceed of one fingle Perfon after another: Where 
as the true and plain Method were, that the Purfuer infift againft fuch as 


# special Cane. he pleafes, either fingly or jointly. And unlefs fome * Specialty be alledg- 


ed, why the Tryal of one fhould proceed before the Tryal of another, 
it never was, nor could be, left to the Arbitriment of the Pannels ; and 
therefore unlefs the Captain willoffer to prove, that Reyzolds, and others, 
whom they would have firft tryed, were a/ibz, elfewhere, their arbitrary 
Demand of having them tryed in the farft place, without any reafon, 
cannot be regarded. 

It was anfwered for the Captain, and the other Pannels, ‘That their 
Demand upon this Point, was moft confonant to Reafon, Law, and Form 
in Criminal Procedures, that Exculpation, which tends to the proof of 
Innocence and freedom.from Guilt, was moft favourable, becaufe it is 
{till prefumed, till the Crime be proved; and therefore it is, that Wit- 
neffes who are not regularly admitted for proving of a Crime, becaufe 
of fome Exception, will be allowed to prove the Defender’s Innocence: 
And upon this account it is, that feveral things in Form are remitted 
in Exculpation; and there is nothing more material for Defence of Per- 
fons accufed, againft the Profecutor, who ordinarily is prejudged and 
prepoffeft, to guard them againit all the indirect Methods that may be 
taken by the Purfuer, to preclude the accufed. from the ufual Means of 
proving of their Defences, than what isnow demanded. And fince none 
can be more proper Witnefles for proving a Pannel’s Defence, as for in- 
ftance, Moderamen inculpate tutele, i. e. the Rule of blamelefs Self-defence, 
as Perfons faid to be prefent ; therefore a violent Purfuer :might, in eee 
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Case. 


a Cafe of Defign to preclude the Pannel from his Defence, cite thofe pre 


fent as Acceflary : Upon which account it is, that. both Reafon and 
Law provides, that if the Pannel does offer to prove a relevant Defence, by 
che Socii Criminis, Partakers of the Crime accufed with him, the Purfuer 
mutt neceflarily firft proceed to the T ryal of thefe Socéz, Partakers, who 


otherways would have been led as habile Witnefles ; to the end, that spent oy goad, 


being purged, they may be yet habile. This is fo plain in Reafon, and 


‘has been lookt upon as the conftant Practice in all criminal Procedures 


in the Jufticiary Courts of Scotland, that it is admired the Fifcal fhould 
make any oppofition to it. | > okt 

He fo far owns in his Pleading, that it is Form and juft upon the Mat- 
‘ter, but would fhift it in this particular Cafe, urlefs the Pannels would — 
alledge and ‘+ found upon a particular Ground of Exculpation, and offer to + 
prove and inftruct the fame, asthat their Soc#, Companions, cited as Wit- 
nefles, were alibi, elfewhere ; but this is altogether without Foundation. 
For in all criminal Profecutions, the Accufed are not put to prove their 
Defences, becaufe the denying of the Libel, is a Defence fuffictent of it 
felf; and if the Libel be not proved, the Pannel goes free by the Rule 
Aétore non probante abfolvitur revs, the Plaintuf failing in his Proof, the 
Defendant 1s abfolv’d. So that when there are Perfons accufed as Socse 
Criminis, Fellow Criminals, who might be very habile Witnefles for ex- 
culpating the reft, if they did not lie under the Imputation, when their 
Tryal is firft required, that they may be purged of the Imputation, there 


Libel; feeing their very denial of the Libel is enough, and their Innos 
cence is prefumed, except Guilt be proved. And if the Fifcal will have 
the Captain, and the other Pannels, to condefcend upon what Ground 
their other Socéi, Companions, cited as Witneffes, fhould be acquit; they 
need fay no more, but that they ought to be acquit, becaufe the Libel 
‘s; not true. And is there not the fame reafon to acquit Pannels, becaufe 
the Libel is not proved ; and confequently, to render them habile Wit- 
neftes for other Perfons accufed, as if the faid Perfons were acquit upona 
Defence proponed, elideing the Libel, whereby it plainly appears, the An- 
{wer given is ftrained, and does mightily increafé the Sufpicion again{t 
the Filcal, that he has indi@ted the, Witneffes cited by the Captain, and 
the otber Perfons in their Exculpation, of purpofe to preclude them from 
their Means of Defence, and the rather, that the Pannels appeal to the 
Honourable Judges, if it was not owned by the Purfuer in the Debate, 
that Mr. Reizolds was afhore at the time of the pretended Attack, befides 
that the Libel bears the Chyrurgeon, and others. of the Crew, were a- 
{hore the time of the pretended Action, which frees the Pannels of all 
Calumny. There can be innumerable Inftances given before the High- 
Court of Jufticiary ins criminal Matters, that where there are feveral 
Complices indi&ed, if any of them have Grounds of Exculpation, which 
they can prove by others of the Pannels, their Tryal proceeds firtt, this 
is plainly afferted as. uncontefted by Sir George Mackenzie, in his, Book of 
the Laws and Cuftoms of Scot/aad, in matters Criminal, Tit. Excal. Par, 
g. nor does he make any diftinGtion, or requires that any {pecial De- 
fence fhould be condefcended upon for purging Socéé Crimins, the tel- 
low Criminals, to render them habile Witnelles. The Ruleis plain in 
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is no neceflity to propone for them any {pecial Defence, 4 elideing the ty Tsdtimenr, 


the profecution of * Delidts, before Civil Courts, 1n order to repair Da> * Crimes; 


mages, that if more Perfons be cited, as Co-rei ejufdem deliéti, guilty of 
the fame Crime, and that fome of them are neceflary Watnelfes for 
proving the Defences proponed for others; the proof muft firft proceed 
again{t thefe. And fo it was found by the Lords of Seflion: the 24 Fes 
bruary, 1662, Mackartney againft Irving, much more ought ut to be in 
criminal Cafes, as lately in the Cafe of Rof of Auchnxcloich againit Cap- 
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tain Moare, before the Lords of Jufticiary. Nor is there any Inconve- 
nience from what is alledged, that this fhould tend to elude all criminal 
Proceeding again{t Complices, and occafion the lengthning out of the 
Tryal, to proceed to’ one fingle Perfon after another ; for as no time is 
to be grudged in the inquiry of fuch Matters, which concerns the Life 
of Man, fo the Pannels do not propone this preliminary Defence, to pro- 
tract or delay the Tryal, and therefore are fatisfied, that not only Rez- 
wolds, but their other Sect, Companions, indicted, who are likewife cited 
in their Exculpation, go to the Tryal at one and the fame time. The 
Captain, and other Pannels with him, do plainly argue thus, Hither 
Reinolds, and the other Perfons cited in the Exculpation, are guilty or 
not; if they be guilty, it ought to be found fo, for till that be, the 
are prefumed Innocent ; if not guilty, what Law or Reafon is there to 
preclude them from being Witnefles for the Captain, and the other Pan- 
nels Defence ; or what Law is there that can oblige them to condefcend 
upon, and propone a particular Defence elideing the Libel, when the 
Libel is nct owned to be true, and that the Pannels have all denied the 
fame, So it is hoped the Honourable Judges, and Lords-Affeffors will 
not preclude them from the ordinary Priviledge, which, hitherto, has 
not been denied to any Pannel. 

For if this was allowed, a violent Purfuer might prevent Probation, 
and render it impracticable. For, {uppofe one Man kill another in Seif- 
defence, two Gentlemen walking can teftifie this; but to prevent the 
probation of é#culpata tutela, unblameable Self-Defence, they are cited 
as Parties; and they can prove by other two Perfons, at a greater di- 
itance, their a/zb, being ellewhere, which when the Purfuer gets notice 
of, they are made Parties alfo; and fo é# éafizitum. So that the faid yj- 
olent Purfuer might prevent all. probation, if the Defender were obliged 
to alledge a/zbi, being elfewhere, for the Witneffes of his Exculpation, 


The ™ peremptory Defences proponed for the whole Pan. 
nels in both Libels, as totally excluding the fame as 
** Irrelevant, are as follows, 


r.° ff “Hat the Libel was irrelevant,'as being generai and indefinite, 
not condefcending upon the Name, Defignation, or any other 
Sign or Evidence, by which the Ship alledged to be feized might be 
particularly. diftinguifhed, nor yet the Perfons Names alledged to be mur- 
dered, or to whom the Ship and Goods robbed did belong; which feem- 
ed to be abfolutciy neceflary in all fuch criminal Indi@ments, not only 
as a Requifite in Form, but in Equity and Reafon, without’ which Per- 
fons acculed fhould be in great Hazard from general and indefinite Li- 
bels, and precluded from their Means of Defence, which otherways are 
obvious, when the -Accufation is certain, {fpecial, and pointed. 

It was-anfwered by the Purfuer, That he had Libelled as definitely 
and clofely,:as the thing would allow, for it being libelled, that the 
Pannels did, without any lawful Caufe or Warrant, attack a Ship, 
failed by her own Crew, and having her own Cargo aboard, and that 
they over-maftered the Ship, in an hoftile manner, and robbed the Goods : 
Thefe were certain Crimes manifeft in themfelves, and if the Pannels 
a€ted them in fuch a manner, as to deftroy the Ship and the Men, and 
imbezelled the Cargo, fo as no further knowledge could be had thereof, 
it was only an Aggravation of the Crime, and could not hinder the Ac- 
cufation to procced; nor was any * Condefcendance here neceflary for 
Exculpation, for of whatever Defignation the Ship was, and whatever 

the 
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the Men and Goods were, yet the Crime was {till the fame, and that 
it was known in our Praétice, Robberies and Depredations are fuftained, 
albeit neither the Quality of the Goods nor Owners be condefcended 
upon, and in effect, the Pannels Defence of Indefinitene{s js fuch, thac 
if in the Road of Leith, before hundreds of Spectators; one Ship fhould 
invade another, deftroy her Men, feize her Goods, and fink the Veflel, 
whereby none of all thefe could be condefcended upon, there could be no 
criminal Libel upon it, becaufe of the Defence of Indefinitenefs, which 
were moft abfurd. bis 

it was replied for the Pannels, That what was faid; did not take of 
the Objection of the Indefinitenefs of the Libel, Which, by our Form and 
Law, can be the ground of nocriminal Accufation, for in all fach Pro- 
cedures, deber conftare de corpore delicti, the vifible effet or matter of the 
Crime ought to appear; that is, that fuch a Ship is taken by Piracy, fuch 
Men murdered, and the like: It is inconfiftent with the Nature of a 
criminal Accufation, that Men fhould. be aliedged to be murdered, Ships 
feized, and thefe not condefcended upon, and by our conftant Praétice 
it is fo required: Nor can it be inftanced, that ever any fuch indefinite 
Libel was fuftained. There are no Queftions whatfomever, that are 
more nice than thefe concerning the Life of Man, and therefore the Eng- 
lifh-man Cook, 7 Rep. Calvin’s Cafe, obferves, that an Indi@tment {hould 


be moit curiouily and certainly penned, and the * O/d Books of the Ma-* A Law-Bock 
jefty, requires feveral things to be {pecially expreft, as the Names of the? #4: 


Parties, Day, Year, Place, Caufe of Complaint and Damage ; and as it is 


necefiary in Form, fo this Form has been founded upon juft Reafon, for - 


otherways thefe Incogveniencies fhould plainly follow from general and 
indefinite Libels. 

Fir, A Perfon indefinitely accufed of a Crime, as for Example, of 
Murder, without exprefling the Perfon alledged to be murdered, can 
never be fate from any Abfolution or Acquitment in Courts, for how 


can he oppone his + Sentence Abfolviture to a fpecial Accufation that af. Tt Hit being aca 
terwards may be raifed, feeing he cannot make the one meet the other. tl eR 
Aad if Captain Green, and the other Pannels, fhall be now * Afloilzied, © sb/siv%4, 


this fhould not be a good Defence to them, neither in Scotland nor Eno. 
lana, if they fhould be afterwards criminally purfued, for attacking a Ship, 
and murdering of Men, {pecially condefcended upon, becaufe it is not 
clear, that the prefent Indi&tment, as drawn, did concern thefe {pecial 
Acculations ; and therefore Accufations of that nature {hould be fo {pe- 


cial, as that afterwards the Accufed -be not brought to any further 


-Dilturbance. 2. The Reafon why fuch Accufations fhould be {pecial and 


definite, is, That the Pannels be not precluded from the obvious Defen- 
ces that tend to elide the Libel, as here in, this Cafe, if the Libel were 
{pecial and circumftantiate, and fome 'Defignation given of the Ship and 
Crew, it might be in their power to-prove the obvious Defence, that 
fuch a Ship was at the time libelled, in fuch another Part of the World, 
that fuch a Ship was either caft away. by Storm, or taken by Pyrates 
in fuch a Place, or that the Ship is yet extant, and the Crew alive; from 
all which, the Pannels are precluded by a general and. indefinite Libel, 
and therefore Law has fixed the Forms in thefe Cafes, that fuch Accu- 
{ations be not vagrant and loofe. ci in 

It_will not be denied, but that the Time and Place muft be expreft, 
the fame parity of Reafon obliges to a {pecial Condefcendance of the 
Party injured, Damage fuftained, as relating to fuch particular Perfons, 


and the above-cited Sir George Mackenzie, in his Title of Libels, and the 


Forms thereof, does fet down, that if the Defender crave the Purluer to 
exprefs the Day, becaufe he offers to prove alzbi, being elfewhere, then 


the Judge fhould force the Purfuer to exprefs the Day, or elfe the De- 
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fender would be precluded from proving his Innocence: ‘The fame Reafon 
is, that the Purfuer here {lould be patticular, as to the Ship alledged to be 
feized, C76. becaufe the Pannel might offer to prove that that Ship was alibi, 
alfewhere, at the time; and many more Defences arife from the condefcend- 
ing upon the Corpus delitti, the vifible effect of the Crime, than from the 
Circumftance of either Time or Place ; and this is not laid down condition- 
ally, that thefe are not the Requifites of a Criminal Indi@tment, except firft 
the accufed propone their Detence, verbs gratia, alsbi, for inftance, elfe- 
where, but it is laid down as a Rule, that thefe are the Requifites of all 
Criminal Libels; and the Reafon given is, That the Pannels be not pre- 
cluded from their Defences ; {> that it is not more * notticed, whether in 
this or that particular Cafe this Defect is prejudicial, becaufe neceffity has 
Grft induced the Form, and then this Form turns to be a Law in all fuch 
Cafes ; and the fore-cited Sir George Mackenzie, in the fame Paragraph, 
thinks it fo fara Requifite of a Criminal Libel, that the Crime fhould be 
articularly ‘t fublumed, that he brings it asan Argument why it fhould 
be fo, that it 1s declared by the 148 Ad Parl. 12 K, Fa. 6. that a Libel 
bearing common regrating, Or foreftalling, in the general, fhall be relevant, 
without condefcending on the Time or Way of committing the fame; and 
therefore concludes, that feeing this was an AG difpenfing with the regular 
Way, exceptio firmat regulam in non exceptis, aM fixception confirms the Rule 
in things not excepted. And hence it is not a good Argument, that the 
Purfuer has libelled as definitely and clofely as he could in the prefent mat- 
ter : For better an Inconvenience fhould be fuffered in a paiticular Cafe, 
than that a dangerous Preparative be laid down, of admitting indefinite and 
general criminal Libels, whereby poor Pannels maybe precluded from their 
‘Means of Defence, and this will {erve to obviate the Argument drawn from 
a very infeafible Chance, {uppofed to fall out in the Road of Leéth, which 
as proponed, will likewile be otherwife circumftantiate astoa pofitive Pro« 
bation, and not founded upon Conjectures and Prefumptions, as this Cafe 
is. Nor can the’ Fifcal altogether excufe his indefinite Libel, fecing ‘the 
Means was not wanting of his coming to the knowledge of the Ship, if 
it be true what is libelled, feeing the Ship was not funk, but fold to a par- 
ticular Perfon, and by fome evidence of the Ship, che Crew might like- 
ways have been known. - wid : 
3. As Law and. Form require fuch Libels tobe definite and fpecial, fo 
more efpecially in this Cale, becaufe Captain Green was clothed: with a 
Commiffion under the Broad. Seal of England, which impowered him to 
a& in hoftility againft ‘all Pirats ; and therefore a general and indefinite 
Libel, upon attacking and {eizing a'Ship in his Cafe, would feem very im- 
proper; for the Prefumption muft run in his favours, ithat! if any Acts of 
Holtility were done by him, they muft.be prefumed in profecution of his 
Commiffion. This is not pleaded as a {éparate Defence, to elide the Libel, 
‘nor is it pleaded to have given him full liberty to have ranged émpune, with 
Impunity, butas a {pecialty in this Cale, that as it is a defe€t in all Cri- 
minal Libels to begeneral and indefinite, fo much more in this Libel, ‘he 
being clothed with a Commiffion, and having power to affail. And there- 
fore the Prefumption runs in his Favours, except the particular Ship’ were 
condefeended upon, known to bea Merchant and Trading Ship, and con- 
fequently he out of his Duty in attacking the fame. ‘And therefore it 


is trivilous to object, that the Commiffion obliged him to keep a particu- 
‘Jar Journal of whatfoever Veflel he fhould attack hoftily, feeihg: the at- 
tacking of any’ Veflel whatloever is denied, and the Argument from the 
Commiffion only prefled to this End, that no°indefinite: Libel of attacking 
- Ships, is relevant againft a Perfon clothed with a ‘Power to attack in cer- 
tain Cafes, and which the Accufer was fo far: conviiiced of, that for’ fup- 
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‘plying that defect in his Libel, he in his Pleading and-infotmation, is plea- 
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fed to condefcend upon this fpecial Qualification, and Mark of the Ship 
attacked, that fhe was a free Ship; which theretore he is obliged to 
prove. | 

The Purfuer was, at the pains to defead his Libeis from an Objection, as | 
if they had wanted Time and Place. ‘The Pannels did indeed conjoin 
this with the other, That as the determining the Time and Place feein 
to be abfolutely requifite : So likewile the condefcendence upon the parti- 
cular Names, and Defignations of the Ship and Perfon, both being equally 
and neceflarily required, thac Pannels be not precluded from their jult 
Defences. And the time Libelled comprehending the fpace of four Months, 
being too indefinite, it is likewife reafonable in fuch.a Cafe, that the Ac- 
cufer fhould be more fpecial ; which the Pannels humbly remit to the Ho- 
norable Admirals, and Lords Affeffors. 

The fecond Peremptory Defence proponed. for the Pannels, was, That 
this being a Libel founded upon feveral Qualifications and Prefumptions, 
the fame was no ways Relevant, to. infer the Conclufion of the Libel; a 
Proof of Crimes from Prefumptions, is very hazardous : And. hence it is; 
that fome Foreign Nationsdo not condemn to Death upon Ivdicza, Tokens, a 


471702 th “i 1 * Tee 1 ° } + (=e ile i 

but make them only ground to” put to theQueftion: And many Lawyers are * torsaye3 ie 
of Opinion, that the ordinary Pain of Death, is not to be inflitted upon a . |e, 
Proof arifing from Indicia, Tokens, tho’ never {2 pregnant: Of this opinion |e 


is Phavinacins a great Criminalit, and-many others, and fo is Brazemanuc, 
ad l. ult. cod. de prob. 1 
But in the next place, whatever the diverfities of Opinions and Practifes of od 
Nations may bein this Point, yet it is certain, where Ivdieza ‘Tokens are 
taken as'a Proof, in order to punifhment by Death, they muft be fuch as 
amount to a full Proof, and leave no rcom for any f{eruple or doubt. This 
cannot be better expreft, than the, words of that excellent Conititution of he 
Theodofius the Emperor, /. ult. cod. de prob. Sczant cuncti accu(atores eam fe a 
rem deterre in publicam notitiam debere, que msnita fibi idoneis teftibus vel in- 
firucta appertiffimes documents, vel Indictis ad Probationem indubitatis, & luce gE... 
clarioribus expedita. ---- Let all Purtuers take notice, that when they bring Se 
a matter jnto Publick Judgment, it ought to be fupported by proper Wit- vi. 
neffes, or plain Proofs, or undoubted Signs and Lokens, as clear as the rs 
Sun-at Noon. And it will plainly appear from the Libet, that the Qua- ~ 
lifications therein narrated, are not fuch indicia, Tokens, as that excel- 
lent Conftitution requires, ivdabitata, undoubted, appertiffima, luce clarto- 
ra, most evident, clearer than Sun-fhine. There muit always difference 
be made, fome have a probable Shew, and incline the Mind of the Judge, 
and yet cannot go the length of a full Proof, /. 5. Iz Principio Pand. de pe- 
nis Sed nec de [ufpicionibus debere aliquem damnare, Satius enim eft im- 
punitum relinqui facinus nocentis quam innocentem damnare. Norought any 
Man to be condemn’d, upon fufpicion; for itis better that a guilty Man 
pafs unpunifhed, than that an innocent Man fhould be condemned; Jx- 
dicia & Prefumptioness. Tokene and Prefumptions, have much eafier place 
where conffat de corpore delicti, where the fubyet of the Crime is vilible, 
becaufe this helps to fuftain the Prefumption, and gives indeed the Indicia, 
Tokens, their juft weight ; but thefe in fuch a Cafe as this, #bi non conftat 
de Corpore delictt, where the Subject of the Crime is nos certain are hardly 

receivable, fecing they want to be applied toa particular Crime. 
This fo neceflary .a Qualification of a Criminal Libel, af conftet de cor 
pore delicti, that the fubje€t of the Crime fhould be vilible, the Puriuer en- 
deavoured to evade, by diftinguifhing betwixt Crimes that are cum effect 
permanente, have permanent Effeéts, and fuch as have no permanent Et- , 
feéts. In the firft, the corpus delicti, vilible BHteCt of the Crime, was ne- | 
ceflary, notin the latter ; and pata 4+ fubfumes that in the Cafes Hee + Argues. | 
ed, | 
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led, there could be no permanent Effects, becaufe all are libelled'to»be de-— 
ftroyed, and put out of reach, but plainly this diftinGtion is againft.the Pur- 
fuer, becaufe certainly Piracy, Robbery, and Murder, are fuch Crimes as 
have permanent Effects. By the Corpus delii#i, fubjeCt of the Crime, is not 
meant, that the fubje& of the Crime muft be fo extant, as to fali under the 
Senfes, but that the Lofs fuftained is felt and known, as for Example, in 
the Crime of Murder, tho’ the Body cannot be reached, yet the particular 
Lo(s is known ; it is notorious the Queen wants a Subject, Friends wanta 
Relation whom they can point out; in Piracy and Robbery, Merchants 
want their Ships and Goods, fo that the Lofs is felt and known, tho’, de 
facto, the Subje& cannot be pointed out, whereas, in this Cafe, no fuch 
particular Evidences can be given, none can complain of any particular 
Lofs, either Queen or Subject, and this is the true-meaning of what is Cor- 
pus delitti,a {abye&t of the Crime,and whatever be the import of theObjection 
again{t the Libel, yet it iscertain, to alledge Qualifications as the proof of 
a Crime, abi non conftat de corpore delidti, where the fubjeCt of the Crime 
does not appear, is moft incongruous. And granting, as the Purfuer does 
further contend, that he has libelled « Corpus delié#i, a SubjeCt of the Crime, 
in fo faras, he has libelled a criminal Fact, and Deed of Piracy, Robbery, 
and Murder, which ftill being general, is not that Corpus delicti, Subject 
of the Crime, that Law requires: Yet it was never heard, nor can there be 
any Lawyer, whatfomever adduced, that owns the Corpus delsc?s, Subjedt of 
the Crime, can be made out by Prefumptions and Qualificatious: When 
once itis known that a crime iscommitted, it may be owned that Indicza 
indubitata, undoubted Tokens, fuch as Law requires, may be a ground to 
fix the guilt upon particular Perfons ; becaufe there the certainty of a crime 
committed, does negatively inforce and give weight to the Prefumptions 
adduced ; but when it is not known that a crime is committed, and that 
this is frft to be made out, it is pofitively contended, this cannot be but by 
a pofitiveProbation of concurring *habile Witnefles; for Pref{umptions may 
be apt to fix a guilt quando conftat de corpore delictz, when the Subject of the 
Crime appears, or that the Fatt was done, but not before. 

In the third Place, the Prefumptions libelled, are very far from being of 
that nature, ‘as to be concluding to a Conviction, and of that certainty and 
clearnefs as Law requires; all Probations in criminal Cafes fhould ke in- 
fallible and certain, and if there be any meaning put upon Prefumptions 
founded upon, for proving a Crime, other than to infer a Crime, that is to 
be Jaid hold upon according to the manifeft Principles of Law and Huma- 
nity. Now the Qualifications libelled, are either {uch as not only can bear 
an obvious Senfe, different from what is impofed, but even a probable one, 
or are fuch as are vagrant Expreffions and Hear-fays, importing little or 
nothing, and cannot be applied to the Crimes libelled. | 


1. The Chirurgeon his having heard Shooting at a diftance, while in the 
mean time he faw no Ingagement, can eafily be applied either to fhoot ng 
from other Ships, or fhooting upon Salutation, &e. 

2. That he did fee the Worceffer riding in her Birth, and another Ship as 
it were towed to her Stern. 1. It is only Conjecture, being at fucha di- 
ftance. 2. It is improbable, becaufe it isnot the ordinary way, and ha- 
zards the Ships falling foul of one another, in fuch common Roads, which 
might be a ground to the Chirurgions miftake at fuch a diftance. 

3. That he did fee the Goods lying lumber’d upon the Deck when he 
came Aboard. 1. It is ufual in Coaft-Trading, that the Goods are brought 
by Sloops, and fo laid upon the Deck till they be ftowed. 2. This might 
be occafioned by the Ships drawing Water. And to what concerns the 


word Busking, and bringing water from the Shoar, it is taken notice of in 
the Exculpation. 


4. That 


4. That when the Doctor inquired what was the occafion of the Goods 
lying in confufion, Captain Modder {hould have anfwered, Damn you, &c. 
might proceed from the faid Captain Madder’s being in a Paflion, and con- 
cerned for the Goods being damaged, and a Tarpauling-Temper, very ufual 
among Seamen. . 

5. That the Chyrurgeon did drefs two wounded Men, firit, one is dead, 
another is not named-tn the Libel, andthe Béack, as the cther two alfo 
might have got their Wounds by fighting among themfelves, which is not 
unufual, and the rather, that they appeared unwilling to tell che Chyrurge- 
on; of purpofe to conceal ther Quarrel trom the Captain. 

6, As to what is alledged to haveoccurred betwixt the Doctor and the 
Linguifter, Firff, It is only Hear-fay ; in the fecond place, there might be 
a Ship fold to Coge Commodo, but not taken by Captain Greex, and it is im- 
probable he would have bought any Ship taken by Piracy upon that Coaft, 

7. What is libelled about Rezwolds and his Sifter, their miffive Letters, is 


far from being any Qualification : For, Fir/?, Reinolds s Letter is only a *Dou- * Copy 


ble. It is {trained to put fuch a Glofs upon the Expreflion, ¢ bafely Contefs ) 
to imply a Guilt, and a Guilt confefled, feeing the Words may eafily bear 
the meaning of a falfe Accufation, and is explained by a fubfequent Expref- 
fion, That he would rather die innocent, than accufe any Man fallely ; 
and in the beginning of the Letter, declares, he knew nothing of the Matter. 

8. What relates to Haizs his Intercourfe with Azza Seton, and others, are 
nothing but general and ambiguous Expreffions, from which ncthing can 
be gathered of the Crimes libelled, and infers no more, than that he was 
ufing {ome Scratagems to gain his Miltrefs. 

And as to the Expreffion of the Wickednefs committed aboard their Ship, 
it may eafily relate to other Crimes, which are but too frequent in fuch Voy- 
ages; as allo, as to what was done aboard after the Ship was in the Har- 
bour; and as to the libelled Expreflion uled by Hasves againft Captain 
Madder,as the fame is general and indefinite, relating to no particular Crime, 
fo this might arife from fome particular Pique and Prejudice againft Captain 


Madder : As to what follows } anent the Condition of the Cargo, when the + Adour, 


Committee of the Council unloaded the Ship, it is fufficiently taken off 
in the Exculpation. 

Laftly, Asto what is libelled anent the African Companies-Seal; First, 
Te will mor be pretended, that the Company were in ufe to give their Seal 
to any Ship whatfomever Trading by their Commiffion. 2. If any had 
cafually gotten the Seal, there are an hundred ways whereby the fame 
might have come to the Worcefter’s Crew without Piracy. And 3. The 
Seal found aboard, and which is lying in the Clerk’s Hands, which has 


a Ship for its Creft, might have given occafion to this Miftake. 


At being plain, that the Qualifications libelled, are not of that import to 
give a full Convi@ion. The Purfuer’s Argument adduced from the end 
of Probation, which isto find out the Guilt, and convince of the Truth, 
may be plainly taken of, that here is no fuch convincing Proof, as can fully 
and certainly determine any Judge, but, at moft, refolvesin a conjeCtural 
Proof, never to be admitted to take away the Life of Man. 

The Purfuer allows, that if every one of the Circumitances fhould be 
taken feparately, they would not be fufficient , but being taken jointly, 
and according to the Series of the thing, they amount toa full Proof and 
Conviction, and this is the nature of all cumulative Probations, which is 
not to be disjoined, Que non profunt fingula multa juvant: The Purfuer 
does likewife adduce Arguments and Authorities for a cumulative Pro- 
bation to be of this nature, that there needs not two concurring Wit- 
nefles for every Circumftance. In anfwer to which, the Pannels do 
ftill plead, there is a great difference to be made betwixt Cafes where 
previoufly conftat de corpore delicti, the Subject of the Crime appears, 

and 
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and that Ptefumptions are only fixed upon to find out the cuilty; and 
thefe Cafés where in general a Crime 1s libelled, -altho’ Prefumptions 
may be admitted in the firft, yet never in the other, as is already ob- 
served. 2. fa all Cafes, Prefumptions muft be fuch as leave no 100m 
to doubt, and muff nor only have a Probability with them, but a con- 
cluding Certainty, which does not give ground to Sufpicion, but plainly 
apd firmly convinces; which’ Certainty cannot be- inferred from the 
Qaalifications libelled, all which either'can bear a different Conftruction, 
or are fuch vagrant Hea r-fays, and indefinite Exprefhions, as amount to no 
certain and {pecial Crime. 3. Such Prefumptions cannot be conjoyned, 
which particularly taken, are either of {mal]l weight, or amount to very 
little, or that they can probably bear another Senfe and Meaning, -as 
has been demonftrated. And, 4. As to the conjunction of a cumulative 
Probation, there is a difference to be made betwixt Crimes that are con- 
tinued, and where the Proof may be had from the Reiteration of the 
AGts, and thofe other Crimes which’ confilt only in Fact or Deed. 

In the firft, a cumulative Probation may be admitted, as in a Libel of 
Bribery, one Witnefs may be admitted for one Faét, another for another, 
and fo a third, which may conjoin, altho’ there be not'two concurring 
for every particular Fa@t, if there be other concurring Evidences and 
Arguments: But where there is one pofitive Fact libelled, this does not 
fo eafily admit of a cumulative Probation, efpecially which is always to 
be taken along, where the Crime is not {fpecified aud determined, as in 
this Cafe, and that the ipfum corpus delictt, the Subject of;the Crime it 
{elf: is {till to be made out ; fo that the Texts of the Law, and Authorities 
made ufe of by the Purfuer, may be eafily cleared, that either they relate 
to civil Cafes, as Z. 3. par. 2. digeft. de tefttbus, where there muft be a 
Preference of a Civil Right of the one to the other: Or if the Texts and 
Authorities relate to Crimes, the évdicia, Tokens, allowed by them, muft 
be indubitata & Ince clariora, undoubted, and clearer than Sun-fhine, and 
prefuppofes a Crime commited, @& corpus delicti, the Subject of the Crime, 
and tends only to fix the Guilt, ‘And it is pofitively denied, that there 
is any Law, or Lawyers, allowing any cumulative Probation to prove a 
Crime in general, #b: non conftet de corpore delitti, where the Subject of 
the Crime does not appear; and this is a Speciality in the Cafe of the 
prefent Pannels, and the Honourable Judges, and Lords-Affeflors, are 
earneftly intreated to confider it, which does really diftinguifh them from 
the other Cafes mentioned by Lawyers; all which relates to * Delicts 
-a@yally committed, and that the Prefumptions deduced tend only, to 
fx the Guilt: But when a Crime is alledged in general to be com- 
mitted, and no {pecial coridefcendance upon what Subject, upon whom, 
and againft whom, Prefumptions there are not fufficient, without con- 
curring habile Teftimonies; even fuppofing fuch a general indefinite 
Libel could be relevant, againft which there are abundance of Argu- 
ments already given ; for unlefs a Faét be proved, even Confeffion is not 
fafficient to fix a Guilt, as muft be acknowledged by all, much lefs Pre- 
{umptions, except the Fact be once known. 


The 
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The Grounds of Exculpation, 


As the Pannels are confident, the Lords Judges will not find the Libels {o 
sencral and {6 qualified, relevant to infer the Pains of Death ; So for further 
clearing their Innocence, they offer the grounds of Exculpation following, 
which are either inftantly initru€ted, or offered to be proven. 

And this may be laid down, which cannot be denied, that prefumptio non 
delitlt excludit prefwmptiones delicti, The Prefumption of a Crime not com: 
mitted excludes the Prefumption of a Crime ; to which purpofe, Carpz. 
Part. 3. Q.123. Num.69. and in the fame place, i dubio femper in mitio 
vem partem eft prefumendum; In a doubtful Cafe we mutt always take the 
more charitable fide ; where he cites multitudes of Law ers: 

1. ‘There is no reafon to fufpeét the Pannels of the Crimes libelled, being 
Perfons of intire Fame, without any imputation as to their antecedent Life, 

2: That they were under a Charter-Party, commiffioned to a Trading 
Voyage, and Infurance made upon Ship and Cargo, which does remove all 
Sufpicion of Piracy, feeing fuch do ordinarly affociat, and out-rig thems 
felves for that end. | 

3- A ftrong Argument of the Pannels Innocence as to Piracy, is, That 
they were upon their Voyage homeward,to make account to their Fraugha 
ters and Owners of their outward Cargo and Returns, of all which they 
have exact Journals and Accompts, and upon theircoming to Frazerburgh 
gave Advice to their Owners of their Arrival, which wasinfert in the Pub- 
lick Prints from Lozdon, as is ufual, and likewife fent a Packet over Land 
from Frazerburgh to the African Company in Scotland, from Mr. Innes their 
Correfpondent in the Ea/l-Izdies, which is not to be fuppofed a Pirat would 
be entrufted with: Whereas, when fuch turn Pirats, it is ufually for their 


own Proht, and fo not only rob others, but begin firft with their Owners, 


and are not found to return to make any fuch Accounts, whichis a ftronger 


Proot of the Pannels Innocence, than any Circumitance libelled to the con- 
trary. 

tbs Menocheus de prefumptionibus, lib. «: Pref.59. treating of the Prefump- 
tions of Innocence, lays down two very pregnant, Firft, That if the guilty 
Perfon could flee and did not, that very Prefumption wafhes away the 
Guilt, and gives account of a Cafe out of Lucian de amicitia, that Antiphi- 
lus and Demetrius being accufed of Sacriledge, were difmiffed by the Pre: 
tor, becaufe when they could have fled, they did not : A fecond, when the 
accufed Party offers himfelf to the Judge, it is a ftrong Prefumption of lis 
Innocence, fince the Innocent fear nothing, and the Guilty have always the 
Punifhment before their eyes: Both thefe favour the prefent Pannels, for 
the Rumour was fpred, and came to their Ears fome Weeks before they 
were imprifoned, and yet none of them offered to flee ; and one Ballantine 


being at full liberty amongft his Friends the time of the * Incarceration of * mprifenment 


the reft, did of his own accord offer himfelf to Prifon. 

5. Uhat the alledged Confeffion made by the Chyrurgeon, muft certainly 
labour under fome Miftake, becaufe, altho he mentions the Attack to have 
been at Callicur, and that he heard the Ship was fold at Keéloz, which are 
at leaft Fifty Leagues diftant : and altho he was abroad allthe time; yet he 
makes no mention how the Ship was brought aloug, or any thing relating 
to it. 


6. It is offered to be proven, that the Black who is alledged to be woun- 


~ded inthe Action, was not aboard Forty eight Hours before the Worce/ter 


failed from the Coaft of Malabar. And further, that the Black declared when 


he came aboard, that he got the Wound in his Arm by the Bite of a Snake. 
And further; it can be inftru@ed by Chyrurgeons, that the Wound, as it 


well appears, is more probable to have been got that way, than by Gun-fhot. 
i I 7. Where- 
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4. Whereas it is Libelled, That the Ship was attacked by the Worce/ter’s 
Sloop upon the one fide, and her coming up upon the other. 

It is impoffible a Piracy of that nature could have been committed upon 
the Coaft of Malabar, and not certainly known in England long before the 
Attival of the Ship, fuch is the exact Correfpondence, efpecially as to fuch 
Matters ; nor could the Captain either have traded upon the Coaft, or been 
received by the Factories and Governours there, if he had committed any 
fuch Piracy ; whereas it is offered to be proven, that after the time Libelled, 
he was a-{hore kindly entertained, exchanging Letters with the Governour 
of Anjango, and had Inftructions and Recommendation from thence to the 
Governour of Fort-William upon the Coaft of Bengall, whither he was obli- 
ged togo for re-fitting his Ship, and ftoping the Leak, which he could not 
conveniently do at Malabar, becaufe of the want of Timber, Cordage and 
Money to be taken up upon Bottomrie.. 

@ {twas aflerted by the Fifcal in the time ofthe Trial, that the ACtion 
jafted two days and an half, which is a moft improbable Story, for either 
the Night would have feparate them, or the Ship attacked might rather 
have runa-fhore, than fall into the hands of Pirats. 

g. That the word Busking libelled as a Term, fignifying a Ship prepa- 
ring to fight, has.a quite diferent Conftru€tion in the ordinar Acceptation 
among Seamen, and fignifies, bearing clofe upon the Wind bya prefs Sail. 

ic. It is offered to be proven, that their Water was ftaved on the Coait 
of Malabar in a Storm, and not by Basking, as is Libelled. 

ir. And to * redargue the Circumftance libelled, that the Goods were 
not right {towed, It’s acknowledg’d the Ship was fix Months in a Harbour 
at Bengal after the libelled Engagement, and there loaded and unloaded ; 
So that they had all opportunity to frow the Goods as they thought fit, and 
certainly they were {towed as fuch Goods ufually are, which cannot be 
preft without Damage. 

ts, That the whole inward Loading does not amount toa Value beyond 
what might be reafonably expected from the outward Cargo, in a Tra- 
ding Voyage to thefe places. 

And Lajffly, That in January preceeding the time of the alledged Action, 
there was a Proteft taken by the Pannels againft the Governour of Cochin, 
for not allowing the Ship Worceffer to be re-fitted there, which fhe extream- 
ly needed before fhe could return to Earope, and fo was in no capacity, el- 
ther to fight or take a Ship, as is libelled inthe Months of February, March, 
April, or May thereafter, and was a Ship (heathed with Lead, and there- 
fore altogether unfit for {ach AGtion ; as alfo.a flow Sailer, and has not the 
lealt Mark of any Gun-fhot upon her. 

So that upon the whole Matter, The Qualifications libelled, being fo 
weak and conjectural, and the Prefumptions of Innocency fo {trong upon 
the other hand, it is confidently expected, that the Honourable Judges and 
Lords-Affeffors will reject the Libel, and let the Pannels go Free, which 
they expect from the Juitice of the Nation, and the || Humanity with which 
they are in ufe to treat all Strangers. 


An. ANSWER 10 the Fifcals Citations ; W ith the 
Counter-Citations for the Pannels. 


~¥ HO the Doctors differ about the Force of Prefumptions, and the Effect 
_—of Probation, 42 Indiciis @ Argumentis, trom Prefumptions and Ar- 
uments, yet they all agree, that Paralels drawn from Civil Caufes to 
Criminal. Ones, ,are not univerfally to be admitted. Now the Fifcal,cites 
1.3. §. 2. de teflibs, for evincing that Prefumptions, Tndicia Arguments, 
Tokens and Arguments, are to.bereceived. a 
(\ his 
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This Law is taken out of the fourth Book de Cognitionibus, written by 
Calliftratus, the which Book only treats of Civil Cafes, as is manifelt trom 
the Title of that Book, difpers’d in the ff: and congefted * by Labittus, to * Coletta 
which I refer. Wherefore this being a Refcript of the Emperor Hadrian, 
ina Civil Caufe, can never be applied in a Criminal One. 

The next Citation is, /.22.C. ad J. Cor. de falfis, which is a Refeript of the 
Emperor Conftantine to the Governour of Rome, abouta forged Writ. Now 
as the Law fays, fuch Forgeries can only be difcover’d by Collation + of j ae 
Writs, Arguments inferr’d from thence and Witnefles ; And it is well known eae 
that in our Law, we have two ways of || Improbation, the Dire& and the!! Pipe. 
Indire&t. Now to apply that to the Crime of Robbery or Murder, which 
mutt be proven * Liguidiffime, and not by + Writs, feems very || Anomolous. > Mol clear. 
| Befides, Crimes according to their different Nature, muft be diverily pro- i ae 
| ven, fome by Ear-witnefles, as Blafphemy, Herety, Curfing of Parents, 

Gc. Others by Eye-witneffes, as Robbery, Murder, oc. and the Witnei- 
{es competent for proving the one Crime, are not fo in the other. 
The third Citation is out of Avtonius Matheus de Criminibus, ad lib. ff. 
48, tit.15.C.3.N.4. The Fifcal cites the latter end of this Se€tion, but 
omits to fet down what the Author refers to in the C. 6. of that Title, the 
doing whereof will ferve for an Anfwer. The Pofition is, Usm tefiis non eft 
audiendus, at fi argumenta alia concurrant, audiendus eff; One Witnefs is not 
to be regarded, but if other Arguments concur he ts to be regarded. Now 
thefe Argumenta muft be taken out of the C. 6. of that Title. Argumentum 
nil eft alind quam ratio que ret dubie facit fidem, & eft vel necelfarium vet 
contingens; Necel[arium, cujus confequentia neceljarta eft, velutt corviffe ears 
que peperit, furtum fecilfe, qui rem furtivam efferens deprehenfus eft. Contin- 
gens, cujas confequentia probabilis eft, veluti, cadem feciffe, qui cruentatus ef, 
“ An Argument is only a Reafon which proves a doubtful thing, and 1s 
“ either neceffary or contingent. That is a neceflary Argument whiote 
“ Confequence is neceffary ; As for inflance, that fhe who has brought. 
forth a Child has certainly knowna Man, or that he who is taken in the 
Fat carrying off Stoln Goods, has certainly committed Theft ;*a con- 
tingent Argument is that whofe Confequence is only probable*; as for 
inftance, that the Man who is bloody has commutted Slaughter. The 
neceflary Argument obtains, in Criminal as_ well as in Civil Cafes x But 
the contingent one, which the Lawyers calla Prefumption is not of fuch 
force; However, our Author is of Opinion, that Comtingentia Argumenta 
quanquam fingula fidem non factant, plura tamen conjuntta crimen manifeftare 
polfunt. Rem uno atquealtero exemplo declarabimus, occilus eft calendis Mevius, 
_Titius perempti tntmicns fuit, eiden fepius non folumm interminatus, fed em infi- 
diatus eft, cum deprehenderetur jifdem calendis in loca cadis, critentatus, cum 
gladio cruento, ad menfuram vulnerts facto, toto vultu expallutt, tniervogatus 
nil refpondit, trepide fugit. Hic fingula quidem argumenta tifirmiora [unt, 
univerfa tamen cadis autorem “Vitam evidenter defiguant.  Simile eft illud, 
Clodius cum Pompeia, vudus cam nuda repertt funt mm codem cubili, preterit 
id momemtum quo turpitudo perficr potuit. “fam olim ille mulierem depertbat, 
ad ftupram per literas follicitaverat. Quis dubitet utrumoue adultertt damnares 
“ Tho contingent Arguments fingly by themfelves make no Proof, yet fe- 
“ veral of them join’d together, may make the Crime evident. We fhall | 
“ make it plain by an Initance or two, Mevius was killed on the firit day 
“ of the Month: Tvtiws was an Enemy. to the Perion killed, and not only Py 
“ frequently threatned himy;but way-laid him , and when he was’found ~ 
“ on that Jame day of the Month in the Place of Slaughter, bloody;’ with | 
“ 4 bloody Sword, anfwerable to the Dimenfions of the Wound, he look’d 
“ as pale as Death; being exanun’d, gave n0 Anfwer, but runaway in a | 
“ fright. cin this'Cafe indeed the Arguments fingly éonlider’d don’t fay | 


much, buttaken altogesher, they plaimly prove duis to have been the | 
L 2 so~ AUTHOL | 


~ 


5 


nn A A A 
WN PRLS Oe 


* Sufficients 


| C36). 
« Author of the Murder. What follows is fach aiiothéer Inftarice, Clodius 
«“ and Pompeta were found naked in the fame Bed, but not in the A, the 
“ time for that was pafsd, but he had long courted the Woman, and fol- 
« licited her to Lewdnefs by Letters, then who can make any doubt to 
“ charge them both with Adultery. Now there being in the prefent cafe 
no fuch Prefumptions as thefe are; The Rules laid down by this Lawyer 
Mathews, fhew the Circumitances lybelled are not * relevant. 
The fourth Citation 1s from Gail. £3. Obf 66. N12. Thefetting down 
of the Title of the Obfervation, which is, ‘fus venandi an fervitus fit realts, 
vel perfonalis, Whether Hunting be a real or perfonal Service ; and alfo 
the Apoftile of the § which is, Jz materia decimarum teftes fingulares probant, 
In Matter of Tythes fingle Witnelles are good, does fhew, that the Mat- 
ter there treated is Civil, and not Criminal. And many things are allowed 
in civil Cafes, which are not in Criminals. 4. Matheus ad lib. ff. 48. tit.15. 
de Probationibus, Cap.2. Num. i. Quicunque teftes in caufis civiltbus effe non 
polfunt, 1s nec tn Criminalibus teftimonit éactio efb: at non contra, quicungite 
in canis civilibus audiuntur, i etiam in criminalibus audiendi funt. Graviora 
enim criminalia judicia civilibus Junt, ideoque c teftium major delectus adhiben- 
dus eff. “ Whofoever cannot be Witnelles in Civil Caufes, are not to be 
“ admitted in Criminal Caufes, but the contrary does not hold, vx. that 
“ whoever may be Witneffes in Civil Caufes, may alfo be admitted in Cri- 
« minal Caufes ; for Criminal Caufes are of more weight than Civil Cautes, 
¢ and therefore in Criminal Caufes we ought to be more nice in the choice 
¢ of Witnefles. And the Author Wtuitrates this Doctrine by Examples fet 
down in that Chapter. 

What has been faid, will ferve to anfwer what is cited out of Giurba and 
Mafcardus. ate 

The Citation from Carpzovius’s Criminal Pra@ticks, Q. 123. N.57. 15 
imperfectly excerpted: For | fhall give no other Antwer, than what 1s in 
the fame place from JV. 55, to N.59. Probantur etiam Indicta ad Tl orturam per 
unicum Teftem, in cafe quo plura Indicia fimul concurrunt, fuper quibus Teftes 
examinati diverfimode deponunt, ac uns de uno; alter de alio, tertius etiam de 
alio teftificatur , Tum enim omnium Teftificatio fimul juntta verifiimiliter facit de 
Reo, gut propterea fub tormentis interrogart poteft. Etfi enim hac deve non omiit 
ex parte Interpp. conventant, nec defint qui Alfertionem hanc fimpliciter reyictant, 
Teftelque hofce, ut Jingalares conjungenaos, non effe autument, €o quod finguli Te- 
tes haudquaquam fidem faciant ; Veriffimum tamen eft, plures imperfectus Pro- 
hationes in caufis Capitalibus conjungendos effe ad plenam Probationem factendam, 
quoad effectum Torquendi: Quod Communtter Da. placuilfe, licet namaque unt- 
cum Indicium ab uno Tefte probatum, Semiplenam Provationem cr idem ad 
Quaftionem de Reo habendam non faciat , Secus tamen res fe habet, fi plura Inds- 
cia concurrant, & conjunttim Reum aggravent, quorum unumguoagque per 'Te- 
fem fingularem probetur: Nam una Prafumptio aliam adjuvat, plurimaque In- 
dicia conjuntta Fidem faciunt. eee + nat 

-— Quod ipfum tamen non aliter accipi velim, quam hifce tribus comcurrentibus. 

Primo, ut Teftes int omni exceptione majores co Idonei ac Vite Probate. Secun- 
do, ut deponant fuper Indiciis proximis delitto, non etiam fuper valde remotis In- 
diciis; ‘Tertio; Indicia fuper quibas Teftes ifti fingulares deponunt fant plura, & 
talia qua reddumt Animum Fudicis quali certum giiod Reus delequerit ; Quorum 
alterutrum fi deficiat, nullum in fure habeant Effectum. “ Pidkeapiae make 
“ "Torture lawful when there ‘but one WitnefS, in a Cafe where feveral 
« Prefumptions concur, upon which Witnefles being examined {wear in a 


« different manner, and one witneffes.as to one Prefumption, another as to 
< another, anda third concerning a third. . Then all their Evidence being 
“ join’d together, makes the Charge againft the Perfon probable, who 


« therefore may be examin’d by Torture, for tho Interpreters don’t all 


-~ ww 


- agree in this Point, and that fome of them do abfolutely reject this Opi- 


“ nion 
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& nion, and think thefe Teftimonies are not to be join’d, becaufe fingle 
“© Witnefles don’t make proof; yet it is a certatn Truth, that in Cap:cal 
“ Cafes feveral impertect-Proofs aré to be jourd together in ordér to make 
“ full Proof as to the Effect of Torture. This is‘the common Opinidn of 
“ the Doors, for tha one Prefumption prov’d by’ one Witnefs, does not 
“ make up half Proof in order to examine the Prifoner by Torture, yet the 
<< Matter is otherwife if feveral Prefumptions concur’ jointly to charge the 
“ Prifoner, of which any oné may be prowd by a fingle Witnefs ; for oné 
“ Prefumption ftrengthens another; arid many of them yoin’d togéther make 
“ upa proof. But J would not have this to be underitood to be fo; except 
“ when thofe three thmgs-concur: 1. That the Witnefles be above all Ex- 
“ ception, proper in the Cafe, -and ofa good Life. - 2. That they fwear 
“ as to Circumitafices immediately ‘relating to the Crime, and not as to 
“ thofe which are very remote. 3. That the Prefumptions upon which 
“ thofe fingle Witneffes fwear, be feveral and fuch-as in a manner may fa- 
“ tisfy the Judge, that the Prifoner is guilty of the Crime; bur if any of 
“ thofe things be wanting, they can haveno effect in Law. -) : , 

The Prefumptions in Swzzton’s Cafe were not in the Indi@mént, but in 
the Probation, and feem to have been very pregnant and near, wihereas thefe 
libelled againit Captain Greew are moit remote. 

But to put this matter inits true Light, the Honourable Judge and Affeffor¢ 
are defired to remember; That Prefumptions never retpect rhe Delict, or the 
Corpus Delictz, but the Delinquent; and the Perfon of the Accufed: For as 
Menochs de Prefumpt. Li 1. Q.8. Ni 2i very well fays, Prafumbito verfatur cir- 
ca id quod gefium eft, fedignoratur qualiter geftum; A Prefumipt.on relates tothe 
thing done, but not to the manner of doing it. Now, in the Opinion of all 
Lawyers, Delittum debet. efle manifeftum, A Crime ought to be manifeft. Fu- 
lius Ularus, Sententtarum Lib. 5. Q.4. Sctendum eft auzem quod in omnem Ca- 
fum nunquam debet Fudex procedere ad aliquem attum, nifi prius ill conftet De- 
littum iplum fuiffe commilfum: “ But you muit know, that a Judge in no 
“ cafe ought to proceed to any Act of Court, except it appear to nim be- 
“¢ fore-hand that the Crime was committed. And in that piace, illuitrates 
this Dotrine by Examples, and the Authority of other Lawyers, to whicli 
I refer. His Sentiment in the end of that Queftion being, Et ub: conjter Sce- 
lus non interveniffe, filebit Proceffus: And where it appears that no Crime has 
been committed, Proceedings mutt ftop. | | 

So that wb: conjtat de delstto, where the Crime is certain, the Doubt and 
Contoverfie arifes about the Delinquent, fo asit is uncertain whois the perion 
Guilty, orthe Committer of this Crime, whether it be Kobbery; Piracy, or 
Murder: Thofe who admit of Probation, per Indicia ~ Arguminia, by Pre- 
fumptions and Arguments, diftinguifh thele into Proxima & Kemia, near 
and remote ; and to each of them give a different Effe@ in Law. Carpzi Q. 
120. N. 6. Indicium definitur argumentum delittt perpetrais demonftrativutit, feu 
Indicativum, Idem, Q.121: Nv: Indtcta propingua ac certa, quorum wnum- 
quodque per fe fufficit ad Lorturam. Hujus generts [ndicia non vertfimilta ac pro- 
babilia fedcerta, non levia aut perfunctoria fed urgentiss non dubia aut equivoca, 
quae multipliciter interpretari queunt; fed concludentia; & ad Delittum tnferentia 
funt, & Crimini quali inharent, ita ut us apparentibus, nihil nifi Ret Confeffio 
deeffe videatur. And N. 14. & feqq: Ut Indicium femiplene Probationis per fe 
Jolum fufficiens & Idoneum fit ad Torturam, triarequiruntur, 1. UtTeftisille uni- 
cus fit omni exceptione majors 2. Ut hic'leftis deponat de actu immediato, quod 
fiert intelligitur, fi Teftis fue affertionis rationem per fenfum corporeum rei conveni- 
entem reddat, quod nempe tplemet Delittum ab accufato perpetrart Viderit vel pre- 
fens ss Quare, fi Teftis non de ipfo crimine deponat, fed de aliquo actu 
ad Delittum proxime accedente, Indiciumfufficiens non factt, Stcuté nec ilhus Tefti- 
wonium idoneum ac fufficiens eft, qui depontt de Delitto quod in oculos cadit, 
rationem reddit dealio fenfu. 3. Ut Teftis verbis dilucidis & indubitatis de Cri- 

K mine 


amples, and it is to be obferved, That thefe Izdicca, Prefumptions, are re- 


quir’d in.order to Torture; for they are not, in this Author’s Opinion,» fuf- 

ficient to condemn, unlefs they be Certiffima, Indubitatifima, & Luce Meridi- 
ap bees ee ) F iB ae ‘ig ‘ 3 

ana Clariora, molt certain, undoubted, and as‘clear as the,Sun at Noon, in 


which Cafe they have the Effect of a compleat Probation. 
The Indicia Remota, remote Prefumptions, which areaifo term’d, Dabitata, 


Semiplena, que rem verameffe arguunt, non femper [ed plerumgue tantum, unde 
etiam non dicuntur fimpliciter certa Tndicia, fed verifimilia on probabilia, fea ve- 
luti certa Indicia: “ Doubtful, half-ful, which don’t always argue the mat- 
“ ter to be.true, but almoft always, whence it comes, that they are not 
« fimply call’d certain Prefumptions, but likely, probable, or almoft certain 
“ Prefumptions. And thefe cumulatively and_in great number concurring, 


may bring a Perfon to'Torture, but never to. Condemnation. 
_ Now, by applying this genera 


1 Doétrine tothe Indictment, it is Saris In- 


contraverfi, wncontravertible Law, that the Delidum, Crime it felf, cannot 
be proven per Indicia & Prefumptiones, by Tokensand Prefumptions ; Andas 
to the Pannels, tho a Deliét, Crime were proven per Tejles ommi exceptione 
majores, by unexceptionable Witneffes, yet it willappear, Thatthe Circum- 
{tances libelled, do not deferve the Name of Ivdicia, Prefumptions; and tho 
they fhould be allowed that * Compellation, yet they are Remotiffima, very 


remote, and by confequence, can have no Effect as to Condemnation. 


As to the Additional Conclufion, thatthe Shipand Cargo fhould be Efche- 
ated +, the Fifcal citesa wrong place, and fuppofes the cafeto be what it is 
not: But feeing he values Mr. Molleys Authority fo much, his Opinion in this 
Matter, as expreft in the fame Treatife, C.4. §. 21, 22. is thus, By 
the Law Marine, if Goods are taken by a Pirat, andafterwards the Pirat at- 
tacks another Ship, but inthe attemptis conquered, the Prize becomes ab- 
folutely the Captors, favingthe account tobe rendered tothe Admiral ; and 
it is accounted in Law a juft Caption of whatfoever may be gotor taken from. 
fuch Beafts of prey, be the fame in their own or in their Succeffors Poffeffi- 
on. But then an account ought to be rendered to the Admiral, who may 
Gf they happen to be the Goods of the Fellow Subject of the Captors, or of 
Nations in Amity with his ownSovereign) make Reftitution to the Owner, 

and what other things in Equity fhall be decreed to. 
the Captor, frit confidered anddeducted. ch) 


the Cofts and Charges 


y 


‘ 


§ 22. 
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_ § 22. By the Statute 27 Edward 3. Cap. 13. If a Merchant lofe. his Goods 
at Sea, by Piracy or Tempeft (not being wrack’d) andsthey. afterwards come 
to Land, if he can make Proof they are his Goods, they fhall be reftored to 
him in places guildable by the King’s Officers, and {ix Men of the Country. 

This. Law hath a very near Relation with that of the Romans, called de 
Ufucazione, or the Atinian Law ; for Atinivs enacted, ‘That the Plea of Pre- 
{cription or long Poffeflion, fhould not avail in. things that had been, ftollen, 
but the Intereft that the right Owners had, fhould remain perpetual : The 
Words of the Law are thefe, Quod. furreptum eft, ejus ret A:terna auctoritas 
effet. Where by Auéforttas, Authority, is meaned Fas, Domini, the Right 
of the Proprietor remains perpetual, tho athing be ftole. 


Curia Jufticiaria Supreme Curie Admiralitatis tenta in 
Pretorio, vel nova Domo Seffionis Burgi de Edinburgo, decimo tertio 
die Menfis Marti, 1705. per Fudicem ditia Curie, @» per honora- 
tiffrnos viros Joannem Comitem deLoudoun, Joannem Dominum de 


Beilhaven, Dominos Robertum Dundafs de Arneftoun, Joannem 
Home de Blackadder, @ Joannem Cockburn de Ormiftoun A/- 


feffores. 


Tntran. 

Captain Thomas Green, Commander of the Ship called the Worcefler, now in 
Bruntifland Harbour. 

Captain Fohx Madder Chief-mate of the faid Ship. 

<‘o°n Reynolds Second-mate of the faid Ship. | , 

‘thomas Linfleed Affiitant to the deceas’d Supercargo of the faid Ship. 

“fames Barn Boattwain of the faid Ship. 

“fames Simpfon Gunner. 

Andrew Robertfon Gunners-mate. 

John Bruckly Seaman. 

George Kutchen Seaman. 

Henry Keigle Carpenter of the faid Ship. 

George Haines Steward of the faid Ship. 

Samuel Wilcocks Chyrurgeon’s Mate. 

George Glen Seaman. 

Alexander Taylor Seaman. 

And ohn Bannantine Seaman in the faid Ship. 


Curia Legitime Affirmata. 


All of them indi&ted and accufed at the Inftance of Mr. Alexander Higgins, 
Procurator-fifcal to the High Court of Admirality, for the Crimes of Peracy, 
Robbery and Murder, in manner mentioned in the two feveral Indi¢tments rai- 
fed againft them thereanent, before infert in the Court holden the fifth of 
March inftant. 


PURSUERS. Procurators in DEFEN CE, 
Mr. Alexander Higgins Procurator-fifcal. Sir David Ti hows. 
Sir fames Stuart Her Majeity’s Advocat. Sir Walter Pringle. 
Sir David Dalrymple, and Mr. William Mr. David Forbes. 
Carmichael Aer Majefty’s Solicitors. ; Mr. George Alexander. 
Sir Patrick Home. , Mr. Fohn Elphinfton. . 
Sir Gilbert Elzot. Mr. ‘Fohw Spotfwood. 
Mr. Alexander Mackleod. Advocats. 
Me. Francis Grant. 
Advocats. 
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| Sufficient. 


* Whole 


4 Each, 


| oe Some a ct 
The Libels and Informations for both Parties, being read over in prefertce of 
the faid Judge and Affeffors, and in prefence of the Pannels and Affizers. | 
The Judge and Affeffors having advifed both the Indi¢tments purfued 
by Mr. Alexander Higgins, Procurator-Fifeal of the High Court of Admirality; 
again{ft Captain Thomas Green, and the hail Pannels in both Indictments, with 
the foregding Debate thereupon, They find, that Aefg/e, andthe other Pan- 
nels i thie firft Indi@ment, cannot be delayed in their Trial, on pretence that 
Captain Gree, as their Commander, ought to be firft difeuft; and therefore 
repel the firft Dilatory Defence: And find, that Reynolds being libelled a- 
eaitt, as focius criminis, a Fellow-Criminal; and there being no Speciality, 
or particular Ground of Exculpation proponed, why he fhould be previoufly 
tried, therefore * repel the fecond dilatory Detence proponed for Captain 
Green, and thefe in the IndiG@tment with him, and repel the Objection againft 
the Generality tot the Indi€tments, in regard of the Nature of the Crimies, 
and find the Crimes of Piracy, or Robbery, or Murdet, as libelled, being 
proven by clear and plain Evidence, | relevant to infer the Pains of Death, 
and Contilcation of Moveables, referving the Confideration of the additional 
Conclufion of the, Libels until the Verdict ofthe Affize be returned, and re- 
pel the other Defences proponed for the Panneis, and remit the whole to the 
Knowledge of an Affizes | Ce re 
ROT. FORB ESAT PAA: 


The Judge of the High Court of Admirality and Affeffors continue the 
Dyet at the faid Mr. Alexander Higgin:’s initance, againit the foretaid * hail 
Pannels, till to morrow, being the 14th Inttant, at eight a Clock in the Mor- 
ning ; and ordains the Affizers and Witnefles to attend then, ilk Perfon un- 
der the pain of 200 Merks, and the Pannels to be carried back to Pfifon. 


Curia Juiticiaria Supreme Curie Admuralitatts tenta im 
Pretorio, vel nova Domo Seffiouts burgz de Edinburgo, dectimo quar- 
to die Menfis Marti, 1705. per Fudicem aitle Curie, & per Hono- 
ratiffimos Viros Joannein Comitem de t.oudoun, Joannem Dowinun 
de Beilhaven, Dominos Robertum Dundats de Arniftoun, Joannem 
Home de Blackadder, c Joannem Cockburn de Ormiftoun, 


A fj effores. 


Intran. 
Captain Thomas Green, Commander of the Ship called the Worcefler, now in 
Brantifland Harbour. | 
Captain John Madder Chief-Mate of the {aid Ship. 
Sohn Reynolds Second-Mate of the faid Ship. 
Thomas Linfteed Affiitant to the deceatt Supercargo of the faid Ship. 
James Burn Boatfwain of the faid Ship. 
‘James Simpfon Gunner. — 
Andrew Robert{or Gunner’s Mate. 
foha Brackly Seaman. 
Goorge Kitchin Seaman. 
Henry Keigle Carpenter of the faid Ship.’ 
George Haines Steward of the faid Ship.’ 
Samuel Wilcocks Chyrurgeon’s Mate. 
George Glen Seaman. S 
Alexander Taylor Seaman, and 
‘fohn Bannantine Seaman in the faid Ships 
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PURSUERS. PROCURATORS in Defence, 


Mr. Alexander Fitgvins Procurator-Fifcal. Sir David Thoirs. 
Sir Fames Stuart her Mayefty’s Advocat. Sir Walter Pringle, 
Sir David Daly mple and Mr. William Mr. David Forbes. 


Carmichael, Her Majefty’s Solicitors. Mr. George Alexander, 
Sir Patrick Home. Mr. John Elphinfton. 
Sir Gélbert Eliot. Mr. Fohu Spot/wood. 
Mr. Alexander Mackleod. 


i Advocats: 
Mr. Francis Grant. Advocats. 


* Affize. * Fury. 


Archibald Drammond * Skipper in Leith. ames Marjoribanks Merchant in E- * Mr. of a pip. 
john Findlayfon Skippet in Borroffoun- dinburgh, 


CBE Edward Marjoribanks + of Halyards, ee he ‘he 
Mark Stark Skipper there. Sir Sames Fleeming of Rathobyres, Scots Dial, 
james Famifon Skipper in Queen sferry. Sames Gordon Senior, and denotes the place 


J! : : s : : I 
“john Mathte Skipper in Preflounpans. Robert Forreft Merchants in Edinb? ak fe He 
nam d. 
Robert Innes. d 
Robert Walwood. 
William Blackwood. 
George Clark and 


William Neilfon Merchants in Edinburgh: 


The Affize lawfully {worn, and no Obje€tion of the Law in the contrary. 


Mr. Alexander Higeins the Purfuer, for Probation, 
adduced the Witneffes after Deponing, viz. 


* \Ompeared Aztonio Ferdinando Cooks Mate of the Ship the Worcefter, x Appeared. 
C which was Commanded by Captain Thomas Green, aged twenty four 

Years, or thereby, unmarried; with Captain George Yeaman Merchant in 

Dundee, {worn Interpreter: And the faid Antonio Ferdinando being folemnly 

fworn, + purged of partial Counfel, examined and interrogat upon the Libels, +. e. solemn 


or Indictments. And being interrogat if he believed in GOD, and ifhe was’ fmsrn, shat 


as : : : he Wi tell 
a Chriftian, Depones, That he beliéves in GOD, and that he was born of %, 7%" * 


: : : the Truth, and 
Chriftian Parents, and is a Chriftian himfelf And being interrogat upon the worbing bur the 


Indictment, Depones, That at Callicoiloan upon the Coalt of Malabar, the De- Hi pa 
ponent did come aboard the Sloop belonging to Captain Green’s Ship called dice or 1-will 
the Worcefter; at which time the Deponent did enter to thé Service GE get 
Mr. Loveday Purfer of the faid Ship, and the Deponent cannot be pofitive of she Bar, rhat be 
the time of his coming aboard, but believes it was about two Years and agot 70 good 
halffince, and went in the faid Sloop from Callicoiloan to Keilon, from thence 2% Pr0" 


a es : $f mife of good 
to Cocheene, and from Cocheene to Callecut, and from that to Tillicherry, And Deed, for give 
Depones, ‘Vhat upon the Coaft of Malabar thereafter, he did fee an Enoage-ié Evidence a: 

? Pp ) 5 


: 5 eds ; ag ainst them, nor 
ment betwixt the {aid Sloop, the Ship the Worcefer, and another Ship failed Svs fuborned; 


by White-men, {peaking Exgli{b, and the faid Ship did bear Englifh Colours. ae a 
And being interrogat by the | Pannels,; what were the Colours the faid Ship finear, che 
did bear, Depones, that they were of W hite, Red and Black, like to thefe he fhould fay i 
that the faid Captain Green's Ship did bear; and that firft the faid Captain 0% 2a 


1 ; he Eee Oher es 
Green, the Merchamt and Mr. Loveday went aboard the faid Strangers Ship, 
L and 


Ci Taree UY es eae & 


hil * Remembers. 
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© 2.) ; 
and ftayed for about the {pace of a Glafs, and then returned aboard the Worce= 
fter, and then, did Man, the Sloop of the faid Ship.the Worcefter, with about 20 
Men, whereof were Captain Green himéelf, Mr. Loveday, and the Supercargo, 
the Carpenter and Gunner, and that the Gunner’s Name was fames Stmpjon, 
whom the Deponent knows, and points to, at the Bar; and that there were 
four Guns and two Patterardes aboard, the faid Sloop, and thereafter Cap- 
tain Madder came aboard of the Sloop, and that they did engage the faid other 
Ship for the firft and fecond Days, and upon the chird Day the faid: Ship was 
boarded ‘by thofe in the Sloop, who when they came aboard, did take up thofe 
of the Crew of the faid Ship from under Deck, killed them with Hatchets, 
and threw them over board ; and that Captain Green, Captain Madder, and 
“fames Simpfon the Gunner, were three of thefe who went aboard and killed 
the Men; and Depones, ‘That the Ship the Worceffer came up during the faid 
Engagement, and did fire at the faid'Ship, but thefe in the Worcefter did not 
board her: And the Deponent believes, that the Men who were killed and 
thrown over board, as faidis, were about ten in number ; and Depowes, That 


‘there were but few Goods aboard the faid taken Shi which were carried a~ 
? 


board the Worceffer, and amongft the reft he * minds of fome China Root 5 
and Depones, That the faid Ship which was taken, was failed by fome of the 
Crew of the Worceffer, and carried to Callicoiloan, and there fold, and.that 
the faid Ship was not tied witha Tow to the Ship Worcefler : And the Depo- 
nent knows not what Men were killed aboard the Sloop or Worcefer, or if 
any were killed, but the Deponent himfelf was wounded in the Arm, and 
which Wound he now fhows to the view of all; Depozes, That Captain 
Madder told the Deponent, that if ever he did tell any Perfon, either white 
or black of the faid Engagement, that he the faid Captain would kill the 
Deponent, and heave him over board ; Depones, That the Upper-Coat which 
the Deponent + prefently wears, was found aboard of the faid taken Ship, 
and which the Deponent has kept fince that time ; Depoxes, That during the 
faid Engagement, Hares, Bannantine, Bruckly, Wilcocks, Bura, Robertfon, 
Glen and ‘Taylor, eight of the Pannels were aboard the Ship the Worcefer, and 
that Keigle, Kitchen and Linfteed were aboard the Sloop with Captain Green, 
Madder and Simpfon, and. believes that Reynolds was then afhore at Callicotlo- 
an, and Depones, ‘That the faid Ship was foldtoa King in Malabar, and.that 
the Man who bought the faid Ship bears a Malabar Name, whofe Servant is 
called Coge Commodo, and Depones, that the faid Engagement happened be- 
tween Tillicherry and Callecut, upon. the Coaft of Malabar; and Depones, That 
lie cannot pofitively tell how many Guns the taken Ship did bear, but thinks 
they were about twenty, {mall and great: And the Deponent believes, that 
the Engagement happened about a Month after the Deponent went aboard 
of Captain Green’s Sloop, ad cannot be pofitive when the Ship, the Worcefter 
did engage the faid taken Ship, whether firft, fecond, or third Day; De- 
pones, ‘Chat the Engagement was by way of a running Fight, Depozes, That 
he knows not who did fail in the faid taken Ship to Callicoiloan. Caufa Sctens 
tie, the way how he came to know this, the Deponent was aboard the faid 
Sloop during the time of the faid Engagement, and jaw and heard, ashe has 
deponed ; and this is the Truth, as he fhall aniwer to GOD, Depoves, He 
can write after the Malabar CharaCter : And this Depofition is alfo figned by 
the faid Captain George Yeaman the {worn Interpreter. 


Antonio Ferdinando. 
Geo. Teaman. 


ROT. FORBES. 


Compeared 


NSTI Sh A ET AST 


are 


“AOmpeared Charles May, Chyrurgeon of the Ship the Worcester, Comman- 
ded by Captain Greev, aged twenty fix Years, or thereby, unmarried, 
who being folemaly fworn, purged of partial Counfel, examined and inter- 
rogat upon the Libel, Depozes, That he was aboard of Captain Greew’s Ship 
the Worcefer, and went from Eaglavd with her, that when the faid Ship 
went to the Coaft of Malabar, the Deponent was fet afhore at the Ibeck, 
which is the Landing-place, and from thence went up fome Miles to Callz- 
coiloam, and fome time thereafter, about a Fortnight, the Deponent did hear 
the Firing of Guns as at Sea, and did meet with Coge Comodo, who was Mer- 
chant to the faid Ship, and bought fome things from them, with Frazcifco 
de Olivera, the Linguitter of the {aid Ship, who had come that Day from the 
Ibeck, andithat the Deponent asked him what meant the Shooting, and that 
the faid Coge Commodo and Francifco de Olivera anfwered the Deponent, That 
she Worcetter had gone out, and was fighting at Sea with another Ship, and De- 
pones, That the next Morning the Deponent came to the Shore, where he did 
fee the Ship the Morceffer viding in her Birth, that is, much about the fame 
place where fhe had lyen before, and that the faid place was about four Miles 
trom the Shore; Depoxes, ‘That there was then another Veffel riding with 
the Worcefter at her Stern; Depones, That about fome time thereafter, in 
the fame Morning, the Depouent did fee the Long-Boat of the Worce/fer co- 
ming to the Shore in a great haite, and that when the Boat landed, the Depo- 
nent asked the Men what was the matter that brought them afhore, it not 
being ordinar for Boats to come over the Bar, by reafon ofa great Sea: And 
the Men anfwered, That Captain Madder had fent them afhore tor a Prngwet- 
ta (which is the Name of a certain kind of Boat) with Water, becaufe they 
had fpilt and ftaved all their Water aboard, and that they had been Busking 
all Night, which the Deponent underitood, meant, that they had been at fore 
Labour and Fatigue, asiftheir Ship had been driven from her Anchor, and 
bearing up again ; Depones, Vhat he did not {peak at that time withthe Men 
in relation to any Fight, but that the faid Men told him, they had broughta 
Ship in with them, and that the Deponent made no ftay at the Shore, but 
returned immediately to Callicoiloan, where his Patients were, Depones, That 
five or fix Days thereafter, the Deponent went aboard the Worce/fer for fome 
Medicines which he wanted for the ufe ofhis Patients, and that whenhe came 
aboard, the Deponent faw the Deck of the Worce/ter lumbered with Goods, 
and five or fix Chefts alfo, and fome Balls of Goods ; and that the Deponent 
did then fay to Mr. Madder, Seigaior, What have you got there, you are full 
of Bufinefs; and that Mr: Madder did then curfe him, and bid him go mind 
his Plaifter-Box; and Depones, That the Deponent was afterwards informed, 
that the Ship which was riding at Stern of the Worcefter, was fold to Coge Com- 
modo, the Ship’s Merchant at elon River, and the faid Ship was brought 
there by a part of the Worcefter’s Crew, who immediately left her, fo foon as 
they had brought her toan Anchot, or otherways fixed her; Depones, That 


the * Linguifter likewife told the Deponent, That Coge Comodo complained, 4 prrorpreter 


he had bought the Ship too dear, and that he taid, he had bought onethe Year 
before, cheaper, tho four times the Value; Depozes, That fome time there- 
after, the Sloop came down the Coaft, and that Avtonio, Ferdinando was {ent 
afhore to the Deponent at the Ibeck, and that the faid Antonio Ferdinando the 


Black was wounded in the Arm,and that the Deponent did take off the + Dref- ¥ lai fer. 


fing of the taid Wound, and found it to be a Fracture, and that it lookt as if 
the Wound had been occafioned by a -Gun-fhot, and that the Deponent 
asked the faid Avtonio Ferdinando the Black, who had drefled the Wound, or 
fet his Arm, and that the faid Black did tell the Deponent, that he was fet 
afhore at Cocheene, and there dreffed by a Datch Chyrurgeon; and Depozes, 
That fome time thereafter, he went aboard the Worcefer, and called for the 
faid Black, and any other Perfons that were ill, and there came to him a 

| je : is 


he fhall anfwer to GOD. 


his Chelt, Dancan Mackay, and another which the Deponent thinks was 
Edward Coming, but cannot be pofitive, and that thefe Perfons were alfo 


“Wounded, and thatthe faid Black was likeways there. And Depones, That 


he did ask his faid Patients how they came by their Wounds, and that 
Mr. Madder hearing the Deponent ask Queftions, he came to the Deponent, 
and bid himaskno Queftions; and likeways difchargedthe Patients to anfwer 


the Deponent any Quettions upon their Peril: And the Deponent then faid 


to Mr. Madder that he had no Command over him, andthat Mr. Madder an- 
{wered, that he would. go to one whohad command over the Deponent ; And 
thatthe faid Madder went up accordingly, and thereafter returned and orde- 
red the Deponent immediatly afhore, and the Deponent was accordingly 
carried afhore inthe Pinguetta that was lying by the Ships fide. Depozes, 
That all this which the Deponent has before Deponed upon, did fall out about 
the Months of fazwary or February, 1793 Years. Depones, That while the 
Ship the Worce/ter was going up the Coaft of Malabar, Mr. Linfieed, one of the 
Crew, was left at Keilor, which was near feven Leagues, or about twenty 
one Miles from Callicoiloan, and thatthe faid Lrfleed was left there with one 
Mt. Hammond, to take care of fome part of the Cargo which was to be put 
aboard of the Ship. Depoves, That he did not fee the faid Mr. Lizfteed at 
Keilon, but only heard that he was left there, and remained there, as the 
Deponent heard, till the Ship came back. And Depoves, that the fhooting 
which the Deponent heard, was before the Ship came back, as he has already 
deponed; And Depoves, that thereafter during the Voage he never heard the 
Crew, or any of them, talk of their taking a Ship: Depoves, that whilft 
the Deponent heard the faid fhooting, Mr. Loveday and Mr. Otlay were a- 
{hore at Callicotloan ; and Depones, that when the Worce/ter failed from Ezxgland, 
the Crew was about 35 or 36 in Number. Depones, that while the Depo- 
nent was aboard, the Ship went no further up than Callecut ; And Depones, 
that the Reafon how he knows Mr. Hammond and Mr. Linfteed were afhore 
at Keilon, was, that he heard the Sapercargo defire the faid perfons to go ayhore 
and take care of fome part of the Cargo ; And Depones, that he was but 
twoor three Hours aboard after heheard the Supercargo give the faid Order, 
and faw not the faid two perfons Hammond and Linjteed’go afhore. And 
Depones, that it was in the Ship the Worcefter’s going up the Coalt of Malabar, 
that the Deponent heard the fhooting. Depones, that upon that Coaft the Ship 


~ fprung a Leak, and did from thence fail to Bezgal, in order to have the fame 


helped; And Depozes, that he knows not how many Leagues there was 
betwixt the place where the Leak {prung and Bengal, but thatit was about 
« Weeks failing : Depowes, that he knows not the Reafon why the Ship was 


‘not brought into fome place on the Coait of Malabar for being re-fitted; De- 


‘pones, that when the Deponent came aboard from Callicotloan, that the 
‘Ship weighed Anchor, and failed to Cocheene, and irom that to Callecut, and 
“thereafter came back the fame way: Depozes, that there were fome Goods 
put aboard the Ship from Callecat, but none at Cocheene, as the Deponent 


remembers. And further depones, that when the Deponent returned, he 


found Mr. Hammond and Mr, Linffeed afhore at Keslon. Canfa {cientia patet; 


‘The way how he comes to know this is evident. And this is the Truth as 


Charles My. 


ROBERT FORBES. —_ 


nati ata a ee 
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Y \Ompeared Antonio Francifco,Servant to Captain Thomas Green, Commande: 

4 of the Ship the Worcefter, aged 22 Years or thereby. unmarried ; with 
Captain George Teamax Merchant in Dundee his Interpreter, and the faid Az- 
tonio Francifeo being folemnly Sworn, purged of partial Counfel, Examined 
and interrogat upon the Libel purfued by the Procurator-fifcal, againft the faid 
Captain Green, and the other Pamnels ; Depowes, ‘hat the Deponent believes 
there is a GOD, arid his Miltref$ at Pegw caufed Baptize hima Chriftian, and 
he owns the Chriftian Religion, and he came to the Service of Captain Gree 
at Delagoa. Depones, That upon the Coatt of Malabar, while the Deponent was 
aboard of the Worce/fer, he heard fome {hooting of Guns from aboard the Wor- 
ceffer, tothe Number of fix, or thereby, and that the Deponent in the mean 
time was chained and nailed to the Floor of the Fore-Caftle in the faid Ship, 
and Ke heard no fhooting from any other Ship: Depones, that two days after 
the Deponent heard the {aid footing, he faw fome Goods brought aboard the 
{aid {hip the Worcefter, and which Antonio Ferdinando the other Black, told the 
Deponent, were brovight from another Ship which they had taken ; And like- 
wife the faid Black told the Deponent, that at the fame time Captain Madder 
had given fome Rack, id eft, Brandy to the Men ; and at the fame rime, the o- 
ther Black told the Deponent likeways, that there were Ten men of the Crew 
of the taken Ship killed when fhe was taken, and that the faid Black did let 
the Deponent fee a Plaifter on his Arm, upon which he faid he had got a 
Wound by a Shot while in the Sloop taking the other Ship, and that he told 
the Deponent that the faid Ship was taken by the Sloop belonging to the Wor- 
cefer, and that the Deponent neither heard of, nor did fee any other wounced 
nen. Deponés, thar he does not know where they were failing after he 
heard the {hooting, but he was told by the othet Black, that they were fail 
ing to Callicoiloan, and the faid other Black did forbid the Deponent to tell 
any perfon whatfomever of the faid Engagement ; and the Deponent does 
not remember how long it is fince he heard the faid fhooting of Guns: And 
depones, that Antonie Ferdinando the other Black; told the Deponent all thefe 
Matters upon the Coaft of dda/a/ar, and that the {aid Aftonio came Aboard the 
Ship the Worce/ter when they were going to Bengal. And depones, that while 
he was chained to the Fore-caftle, he knows not who were aboard, or who 
were afhore, and that he was fo chained for the {pace of two Months, and 
that he was fo chained to the Fore-caftle about ten days before he heard the 
faid fhooting ; Caufa fcientia patet : Depones he cannot write, This Oath ligned 
by the faid Captain George Yeaman the Deponents Interpreter. 

George Teaman. 

ROBERT FORBES: 


GNOmpeared James Wilkie Taylor, Burges of Fainburgh, aged twenty five 

Years or thereby, Married, who being {olemnly {worn, purged of par- 
tial Counfel, Examined and [aterrogat upon «the Libel purfued by the Procu- 
rator-ffcal, again ft Captain Green and the other Pannels, Depones; That in O¢éo- 
ber laft, after Captain Green’s Ship was brought into Bruntifland; the Deponent’ 
went over to Bruntifland with his Mother, witha defign to learn fome News, 
Or to get fome notice ofa Brother of his, Andrew Wilkie, who had gone along 
with Captain Drummond to the Eaft-Indies, Depones, that after the Deponent 
and his Mother came to Bruntifland, they went to Mrs. Seton’s Houle, where 


the Deponent fell in company with George Haines, whom the Deponent * pre-* now hems 
fently points in the Pannel, and after fome difcourfe, the Deponent asked the # the Bar. 


faid George Haines, whether or not in his Voyage he had feen Captain Drum: 
mond? At which the {aid Haéwes fell ina Paflion, and faid, Dama me, what 
have 1 to do with Captain Drummond. Depones, that the Deponent feeing Haines 
in fuch a bad Humour, forbore for fometime to {peak about his Brother. or 
Captain Drummond, but.after that te had taken fome Cups about, and Bag 
Be FRE f ; NE. the 
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the. Deponent thought Hames in a better Mood, the. Deponent,asked the faid 


Haives; if he had nor heard of, orfeen any. Scots Ship coming to or from tle 


Eaft-Indies,; -Depones,, J hat Haines then faid, that while their Ship was ufos 


the Coaft of Malabar (where they had taken in a Black, whom Haines posnted to, and 
had by hime at.tke time) a Daten Ship 2 farmed them, that ove Captain Drummiona, 
commanding a Scots Ship, was tuvacd Pivat, and that thereupon they manned their 
Sloop, and made themfclues ready, iacafe trey hould have been attacgu'd.. But dines 
added, that they did not fee the faid Captain Drummond. Depones, that the faid 
Haines did ikewayslay, Lhat.be had inthis Cuftody at the time the Ship the Wor- 
cefter.was feized in the Road of Leith, that which be would not bave fallen in the 
Seizers, Hands for twice the value of the Stip. And Depones, that the faid Haines 
likewaysiadded, that be threw it over-loard after the Ship was feized, laying, Let 
‘them feck it now inthe bottom of the Sea. Depones, that while the Deponent was 
difcourfing with the faid Haives about the worth of the Ship,the faid Afaives faid 
tothe Deponent, that it would not be found tobe fo rich as it was expected, 
but that there was ftill in the Ship that which would never be found by the 
Seizers, unlefs they pulled her Board from Board, and that the faid Maines Laid 
he knew very well where that thing lay.. Lepones, that his Mother having 
gone to the other Roomto Mrs. Setoz, the Miltrefs of the Houfe,the defired the 
{aid Mrs. Seton to enquire of Haines concerning her Son, the Deponents Brothier, 
and that Mrs. Setow laid, that Hazwes wasa * Suiter of Anne deton her Daugh-, 
ter, who would be more. proper to enquire that of Plaines, and that the next 
Morning Avae, Setow.declared in prefence of Kenneth Mackenzie, that Haines had 
faid to her, he found they had a. defign to pump hin, but that they flould not be 
the wifer. of him. too what,be bad {aid he had faid, but would fay no more at that 
time. Cana fcéentia patet,  Andthis isthe Pruth as he fhall anfwer to God. 
ataire Fames Wilkie. 


ROBERT FORBES. © 


Ore Kenneth Mackenzie * Indweller. in Cannongate, aged twenty 
4 feven Years, or.thereby, Married, who being folemaly Sworn, purged 
of partial, Countel, examined and, inteprogat ¢é fupra,, Depones, that in the 
Month, of Ofober lalt,..when,,the Ship the Wercefler, was lying in, Bruntiflana 
Harbour, ,.the Deponent,, was, in. Widow Seton's Houle with George Batues, 
(who he now. points to in, the Pannel), and. James, Willze, and heard .the 
laid Sfames Wilkie ask the faid Haines,about Captain Phowas Drummoua’s Ship, 
at which the faid Haéses fell: in a paflion, but the Deponent going out of the 
Room, .heard.no more what paft ; And Depozes, that the fame Night, the De- 
ponent heard Mrs. Walke intreat the faid Widow Setox, to endeavour to get an 
Account, from any of Captain Greep’s Crew, of her Son, who had gone 
Doétor aboard of the faid Captain Drammonnl’s Ship 5. and having returned next 
morning,, the Deponent heard, Avve Seton ,, Daughter, to the faid Widow, Seton} 
tell, that Haines had faid.to her, that, they hada defiga to Pump him, “but 
what he had faid, he had faid; and that he the {aid Haines cold thé {aid Azne 
Seton, when askt by her,..why. he feltin a Paffion at the mentioning of Captain 
Drummond, that,he anfwered, that he knew. moré of the faid Captain ° Drum- 
mond than he would tell. -Gaufa fcientie pater. And. this is the Cruth as he 
fhall anfwertto,GODeeds ssuacs() satel o¥ als. ar 
© MeN a0,” aes acts ane _ Kenneth Mickenzie. 

ae iat Ny 3: RU Sem g eetboWl AUfEeeE EI! oy 

rAOm peared 1 slljam Wood, ane of the Gunners of Her Majelty’s artillery aged 
Ao Fittythree Yearsor thereby, Married, who beiag.folemnly Sworn, pur- 
ged of partial Counlel, .fxamined and Interrogat at fupra, Dopores,” that che 


Grorce Haines and the relt in Company with the Déponent, “hiving dint 
pretty 


Hende:fon * Writer in Edinburgh was. likeways prefent :* Depones, th at thé faid 
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ge Haines fell ina melancholly Fitt, and John Hen- 
devfon having asked the Realon, the aid Hyurzes expreli’ himlelf thus: Olt # 
awonder that fincewe did not fink at Sea, that God'does not make’ the. Ground open 
and frwallow as up when we are come cfbore, for the Wickeane/s that bas been commit 
ted during this-taft Voyace on board of that old Bitch Befs, pointing ‘to Captain 
Greén’s Ship = And Depones, that thereafter he went 4 walking with the faid 


George Haines in the || Links'ot Brantiflana, and the Deponeat ha opéaing ss tell | Sas. 
the faid Haines, that Captain Madder’s Uncle was burnt in Oyl for attempting 
to burathe Dutch Ships at Am/ferdam ; the faid George Haines did thereupon 
telhthe-Deponent, That if what Captain Madder had done, during this laft Voyaze 
ivere as well known, he deferved as mich as his Uncle had met with: Caufa feienti« 
pater.’ And thisis the Truthas he fhall anfwer to God. | 
William Woods 
ROBERT FORBES. 


Co oinpated Tohn Henderfon, Writer in’ Edinburgh, aged twenty ‘Years or 
‘ithereby, ‘unmarried, who being folemnly {worn, purged of partialCoun- 

fel, examined-and intervogat wt fupra, Depones,* conjormés precedenti, viz. Wil- fo ee 

liam Wood, in omnitus, exceptas to what happened betwixt the faid Waza aly ie 

Wood and George: Haiwes ia the Links of Bruntifland,in velation to Captain te 

Madder and his Uncle. Canja fctentie pater. ‘And this is che Truth as he fhall 

anfwer to God. . ; 

Fohn Henderfon: 

ROBERT FORBES, 


COmpeared Ante Seton, Indweller in Bruntefland, aged 19 Years or thereby, 
—iinmartied :* who being iclemniy {wern,* purged of partial Countfel; ex- 
aminéd-and intérrogat wt fupra, Depones, That fhe was prefent with George 
Haines, one of Captain Greens Crew (whom {he points at the Bar) in Brazt- 
ifland, at the time when Mrs. Wlkze and her Son were there, that Mrs. Wilkie 
defired the Deponent to endeavour to learn if George Haizes knew any thing 
of Captain Drummond, becaufe the laid Mrs. Wilkze had a Son that went along 
with him. Depones, That the the Deponént didaccordinply inquire at’ Aiines, 
but fie denied thar ever he faw the faid Ship,;erknew any thing of her. : D& 
pines, That fhe was likewife prefent with: George Haines, when’ William Wood, 


‘one of Her Majelty’s Artillery, and ohm Henderfon, were in Coinpany with 


Him, ‘and that at that time, George Haines in'a melancholy Fit expreft himfelf 


‘thus? e's a worker, that fince we did not (fink at Sen, that we ave not {wallowed 


up with the Ground alvore, for the Sins committed On board of Captain Green’s 
Ship.’ “And ‘depones, that’he likewals vated, during the laft Voyage.‘ And 
depones,, that flames faid to the Deponent, Tate knew thor e of Captain ~Drim- 
mond than’ what he would exprefs at that time. Depones, ‘That the faid George 
Haines told the Deponent, That when the Ship was feized iw Leith Road, he had 
abcd with him that which he would not have badto fall 1 the Serzers hands for twice 
? value of the Ship, but that he thréw the fame-ower-bourd: Depones, That ‘ite 
Hever talked with’ Haines about an old-Swectiheare that the. had aboatd of 
CA pain Drunthinds Ship, ‘now did the faid'Wazes May’ t6 the: Deponent,? Thar 


“fhe would never ifee hin. a2 ath. . And ‘deponesy “Phae fhe never heard Haines‘ fay, 


Tat there was vet shoud of the fat Slop whit’ woald' nor be féund' wnle/s fhe! were 
palled Board from Board, “And arpopes, “1 hat“when the Depotierit’ was ingui- 
Ting of Aaizes‘eboue Mrs. Wiikie’s Sdn, that he {aid} That fhe defigned to prop 


‘bie fs Mr. Meackengie Id! die before. Canfa [cientie puter.” And thisis the’ 
“Freth} as Me thall dinfwer to. Ged." dyethrxas, ee hy ae 
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7 \Ompeared Captain Jobs Brows Skipper in Leith, aged 40 Years, or thereby, 
ce married, who being folemnly {worn, purged of partial Counfel, examined 
and interrogat wt fupra, Depones, That he went aboard the Ship the Worce/ter 
when the Goods were unloaded, by Order of the Lords of the Committee of 
Privy-Council, and faw the Hatches which were faft and fealed, opened ; 
Depones, That on the Latboard-fide of the Ship, the Goods were much da- 
maged, and that few or none of the packt Goods were numbered or marked, 
which is cuftomary, and the Deponent himfelt never received any Goods but 
what were marked, that he might know to whom they belonged 5 Depones, 
That the Goods aboard the faid Ship, were regularly enough {towed: And be- 
ing interrogat * for the Prifoners, whether or not it be cuftomary that Goods 

of be marked or numbered where there is a Supercargo aboard; Depones, That it is 
always cuftomary, whether they belong to ten, or one Man: And being in- 
terrogat for the Pannels, whether or not the reafon why the Goods wanted 
Mark or Number, might be, becaufe that the Goods were much damaged, 
andthe Pepper fpoil’d and heated; Depones, That where the Goods or Pepper, 
was {poiled, the Balls were all rotten to pieces, but where the Pepper and o- 
ther Goods were intire, there were Balls and Packs which wanted both Num- 
bers and Marks; And being likewife interrogat by the Pannels, whether 
or not there were fome Packs and Balls that had a common Ship-mark, and 
fome who had only the Veltige + thereot, being near worn out ; Depones, 
That there were a great many who hada common Mark, and that it was plain 
and obvious , and that there were orhers who had no Mark at all, and that 
the moft part wanted Marks altogether, and that there were two or three Balls 
which had the Vettige of a Mark. Can/a fcientie; ‘The Deponent || witneffed 
the unloading of the faid Ship, at the delire of the Lords of the Committee of 
Privy-Council, and faw, and knows as he has deponed. And this is the Truth, 
as he (hali an{wer to God. 
Fo. Browz. 


ROBERT FORBES 


NOmpeared Archibald Hodge skipper in Leith, aged go Years, or thereby, 
married ; who being folemnly {worn, purged of partial Counfel, examt- 
ned and interrogat at {upra, Depones, That he was aboard of the Ship the Wor- 
cefter in Bruntifland Harbour, when the Committee of Privy-Council came to 
rummage her, and {aw Goods unloaded from aboard ; Depozes, 1 hat the moft 
part of the Goods wanted both Number and Marks, which is no wife common 
or regular in any Ship that ever the Deponent has feen : Butthe Deponenr did 
never {ee any Eaft-India Ship unloaded before. Canfa fcientia patet. And this 
isthe Truth, as he shall anfwer to GOD. ia 
Archibald Hodge. 
ROBERT FORBES. 


1Ompeared Foliz Glen Gold-fmith, Indweller in Leiti, aged 43 Years, or 
thereby, married, who being folemnly fworn, purged of partial Coun- 

{el, examined and interrogat at fupra, Depowes, That the {econd day after the 
Ship the Worcefter came to Lesh Koad in Summer laft, the Deponent went a- 
board the faidShip, and abouttwelve a Clock of the Day, the Deponent was 
in the Cabine with Captain Madder and one Hammond, now in England, as the 
Deponent is informed; at which time the fard Captain Jobs Maader took a Seal 
out of his Pocket, and asked the Deponent, what he thought of the Scots African 
and Indian Companies Arms, and az the fame time gave the Deponent the faid 
Seal in his Hand, to which the Deponent did Jook, and found thereon the 
St, Andrews Crofs, a Dscmedary, or Camel, with a Caftle on the back of it, 
and a Ship witha Rifing-Sun above the Helmet, and two wild Men as Suppor- 
ters, and that the faid Seal, to the beft of the Deponent’s Memory, was near 


the 


the bignefS of an Exglib Half-Crown, aad had ap Handle of Lisnum-vite. 
And being interrogar if aboard the faid Ship, he did fee thé Impreffion of the 
faid Seal upon any Paper, Depones negative ; and further Depones, That the 
Seal now exhibited in Court, was not the fame which Captain: Madder did 
fhow to the Deponent ; and whereupon he has. deponed as above, Can{a 
fcientic patet. And this isthe Truth, ashe fhallanfwer toGod. ex 


AP ants a John Glen. 
ROBERT’ FORBES. 


The Probation being ended as above, and the * ‘Affize ordained to enclofe, * Fury orde- 
fome of the Affizers moved, that that Part of the Judges‘and Affeffors + Inter- 124 7 with 


loquitor, whereby they find the Crimes of Piracy, or Robbery, or Murder, 


as + Sentence or 


libelled, being proven by clear and plain Evidence, | relevant, cc. to be ex- nee eae ee 
plained as tothele Words, being proven by clear and plain Evidence, if the fame' ou" 


did require, that the faid Crimes of Piracy, or Robbery, or Murder, fhould 
_ be proven by two or three Witneffes, dire&tly proving the forefaid Crimes ; 
Or, ifit were only required, that the Crimes of Piracy, of Robbery, or Mur- 
der, as libelled, being proven by a clear and plain Evidence, as to the cumula- 
tive and concurring Prefumptions, whereby the {ame were alledged to be infer- 
red, altho two concurring Witnefles fhould not be found as to’ every feveral 
Prefumption, were fufficient. The faid Judge and A ffeffors declared their 
meaning to bein the Terms of Law, wiz. That tho there were not a direct 
Probation of the Crimes libelled, per idoneos Teftes, vel inftrutta apertiffimis dae 
cumentis, by properWitnefles, or made good hy plain Proofs ; yet ifthe Crimes 
did appear by the Qualifications and Circumftances, as they were libelled, to 
be made out per sndicta ad probationem indubitata G Luce clariora, by undoubted 
- Prefumptions as clear as Sun-fhine, albeit every Circumftance and Qualification 
were not proven by two dire Witnefles, the fame fhould be held for a clear 
and plain Evidence. a 
Thereafter, according tothe Cuftom obférved in Criminal Courts and Pro- 
ceffes, That the Advocats forthe Purfuer, and for the Pannels, are allowed 


bear a Trial. 


|| Aine inde to {peech the Affize, and refume and lay before the Affizers, the | on both fides, 
Libel, with the Interloquitor paft thereon, and apply the Probation led for i their urs 


proving thereof on the one part, and onthe other torefume the Defences 
for the Pannels, and to take off as much as poflible, the weight of the Probation 
for their Defence and Exculpation ; Sir David Dalrymple her Majefty’s Solicitor, 
one of the Affiftants to the Procurator-Fifcal in this Criminal Purfuir, {poke 
to the * Affize in manner following. ! 


Geitle- 


to {peak to the 


* Fury 


(.50.) 
Gentlemen of the INQUEST, 


PET OU Have'before you Indictments againft the Pannels upon very atrocious 
“\SH  Grttnes) and thefé Indictments have been {uftained relevant, as_libelled, 
by the Honourable Judge-Admural, to be proven by clear and plain Evidence : 
But for your further SatisfaGtion, at the defire of {ome of your own Number, 
made openly in Court : The Judges have declared, That by thefe Words, Plain 
aid clear Evidence, they do not confine the Affize to two concurring W itnefles, 
but have left to, you what Evidence is neceflary to make Faith according to the 
“Hature of the Crime, to.your Conviction. | 
“Your Bufinefs then, Geztlemen, 15 to apply or compare the Probation with 
the Indi@tment, and to return your Verdict diftinét, concerning what* you 
think proven‘ornot. oF aa | 
2 isa Happinefs, chat this Truftis in the Hands of Perfons fo difcerning 


“land faithful, ‘and therefore'the lefs needs to be faid, cither for clearing the na- 
‘ ture of the Crime, the manner of the Difcovery, or for fumming up the Byi- 
detices = “But to comply. with the Cuftom of fuch Trials in this Kingdom, and 
; for preventing the Miftakes into which the Lawyers on the other. part, feem 
‘ Hew ing. | ito lead you, Fergive me, ifafter a * Sederunt of Twelve Hours fpent in F lea- 
| tye Evidince, ding of the Probation, I detain you a little longer in Recapitulating: what 
| ‘ ‘has ‘paft, with fome few. Obfervations, I hope not improper before ye 
iil || Withdraw. i MAclofe. i Ay aralin-§ , 
Hh “wg to thé Crimés contained in the Indiétment, it is obvious how hainous 
| 
} 


“they are, and how hateful they render the Perfons who are truly guilty in 
the Hye of Law: A Pirat isin a perpetual War with every. Individual, and e- 
ery State, Chriftian or Infidel." Pirats properly: have no Country, but by. 
Othe nature of their Guilt, feparate themfelves, and renounce on the matter, 
‘the Benefit of all lawful Societies: They are worfe than ravenous Beaits, in as 
far as their fatal Reafon gives them a greater Faculty and Skill to do Evil: 
Cand whereas {uch Creatures follow the Bent of their Natures, and that. pro- 
th “mifcuouily, Pirats extinguifh Humanity in themfelves, and prey upon. Men 
HI) » “only, efpecially upon Traders, who are the moftinnocent., “The Crime of Pi- 
Hi ‘Gacy is complex, and is made up of Oppreffion, Robbery, and Murder, com- 
Mi . mitted in places far remote and folitary. And indeedif GOD had nor, ina moft 
Hf "Qonderful way,, brought ‘the Crimes whereof thefe Pannels {tand accufed, to 
| Light, they might have efcap’d unpunifhed in this World, to their own eternal 
‘Deéftruction, and to the great Lofs of fuch who may be amended, or preven- 
fy | ted by the Example of their Punifhment. But altho the Abufes now com- 
Bu plained of, happened in the vatt Ocean, and at no lefs diftance than the Laft-Ine 
Bu dies, andthat the A&tors were tied by obvious Reafon to Secrecy ontheir own 
« Abitrary account, and were bound by a* regulous Command, not to reveal or anfwer 
Command of Queftions : And befides all thefe, itis moft probable, there was a molt impt- 
their Captain. i : nae : 
| ous Oath interpofed, as ufes to bein {uch Cafes, and which has more force to 
| reftrain Men of fuch defperate Principles and Practices, than all the Ties \of 
| 
} 


Religion or Nature: Yet GOD, in his Providence, has let in Light upon thefe 


dark and cruel Crimes, as it were by meer Accident: For I prefume, you are 
| not ignorant, that the firft Notices of this Matter proceeded from Words which 
vit ~Syere'dfopt in Paffion, or expreft by the weight of Guilt, concerning the Wicked- 
iy nefles which have been done aboard the Morcefter during the lalt Voyage. 
Thefe, and fome other Grounds of Sufpicion which appeared upon better In- 
| 
| 
| 


quiry, were the occafion of the Information given to the Government, and 

how cautious, the Lords of Her Majefty’s moft Honourable Privy-Council, 

| have been in examining the matter before any Profecution was appointed, I 
perfwade my felf, that you and the whole Nation know, and are fatisfied, 
) And. 


the Spoil. 


os ee gee | 
And wow thatthe Probation has been folemnly led in prefence of this Court, 
and of the great, number of all Qualities who have been prefent ; I doubt not, 
Gt will appear ta you and all Men, who will {uffertheir’Reafon to a& freely, 
tharthele Informations have been bur too well founded. : 
Che Indi@iment, as it Concerns’ the’ Facts libelled, confifts chiefly of two 
Parts. ‘The’ firit concerns ‘a’ Murder aiid Ritacy happening upon the Coait of 


* Malabar. “The fecond concerns Circumstances which help togive Light to.that 


Piracy, and which Circumftances have happened fince the: Arriving of the 


““Worceffer ato this Country. - 


As co the firit, Genelemen} You have the Teftimony.of. the firft Witnefs 


“Antonio Ferdinando, who Depones, He came aboard of the Worcefter’ upon the 
“ Coafé af Malabar, and that about a Month after, he faw an Engagement betwixt) the 


Sloop belonging to the Worcelter, and another Ship failed by Nbite-Men, /peaking 


' Englith, and bearing [uch Colours as C apr ain Green’s Ship did-bear, and that the 


Captain and fome others of the Worcelter’s Crew went aboard the Stranger s Ship, 
and frayed about the [pace of 4 Glafs; that upon their return to the Worcelter, the 


| Slosp was man’ dout with twenty Men, of which number, were the: Captain himfelf, 
with Madder, Simpfon, Keigle, Kitchen, “avd others , that the Sloop was moun- 
‘ted with 4 Guns and 2 Patterarces, that the Sloop engaged the Stranger’s Ship, ana 
that there was a running Vaght for 3 Days, during which time the W orcelter came 


up and fired at the [aid Ship, aud that upon the third Day, the [aid urfortunate Ship 
was taken, (and what is tearful even to repeat) The Crew being about ten, were 
murdered and thrown over boards that the Goods were brought aboard of the Worce 
{ter,, and the taken Ship was [ailed with a part of the Worcefter’s Crew to Callicoi- 
loan, and there fold to Coge Commodo ; that the Deponent himfelf was wounded, 
the Scar of which Wound was fhown to you, Gentlemen, and the Court; avd that be 
was. commanded to keep Secresy under the higheft Peril, and that the very Upper-Goat 
which he wears (and in my Judgment, appears to be Scots * Rugg) wasa part of pe é 
"nS tothis Teftimony, Gentlemen, ‘There are feveral things very obfervable, 
{uch as the + Stayednefs, Simplicity and Conftancy of this: Witnefs, who, 1n +t Solidity 
many Examinations before the Council, and Committee of Council, has uni- 
formly given the fame Account which he has now deponed before this Honou- 
rable Court; not inthe fame Form of conceived Words} but materially the 
fame, tho the {| Interrogators have been changed : And I think, it adds to the | Quefions: 
weight of his Teftimony, that ye are Witnefles how it’ was* emitted, while * Sive”- 
he. was under ‘heavy. Sicknefs, and forced to lie down at the end of: the 
‘Table. 
2, It is obfervable, that this Witnels Aztonio Ferdinando had no acceffion to 
the difcovering of this matter, nor was at all an Informer: But the matter being 
inquired into, he did plainly and honeftly acknowledge from’ the beginning, 
as fie has now deponed: Neither was the Story firft told at Lesh, nor fince 
the Pannels arriving in our Harbours: But itappears by the Teftimonyof An- 
tonio Francifco the othér Black, (who fhews a great Inclination to favour Cap- 
tain Green and thé Pannels) that Ferdivando gave him the fame account in fubs 
ftance upon the Coaft of Malabar : And this isfurther confirmed by Stringman 
the Cook, whotoldin feveral Examinations before the Council, that’ fhortly 
after the faid Strivgman came aboard on the Coaft of Bengal, Ferdinando whe 
was his Mate,gave him the like account of the Story: Sothat it is morally evi- 
dent, that this account of the Crime was not invented with any view of a 
Trial againft the Captain and Crew. 
2. Tt is worthy your Notice, that Captain Gree had been aboard of the una 
fortunate Ship taken, asa Friend, and had opportunity to fpy, that the Crew 
being but about ten, were too weak to man or defend a Ship of 20 Guns, 
snc no Doubt, emboldened him to undertake the Wickednefs complained 
of. 
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Tris oblervable, Lhat the feveral Parts of Ferdinando’s Tettimony are fortt- 
fied by concurring Prools. As firlt, by the Books found aboard, it appears, 
that the Sloop was curpifhed with Arms inthe Month of Feeruary libelled, and 
that the Arms were {uch as the Leltimony mentions. 2. He fhows you 
the Sear of his Wound upon his Arm, and as he depones, that he got it in the 
Engagement, fothe Chyrurgeoa depones, That he act only (aw it, but that {bort- 
ly after the hearing of the Shooting, he had taken the * Dreffing from off the Wound, 
and found it a Fratture, and that it look'd like aGua-fbot, and that the Black came 
to his Cheft a few Days thereafter to have it dreft aboard, 3. Lhe Teftimony 
of Ferdinando is allo confirmed by the Depofitions of Francifco and Mr. May, 
as to two very notable Articles, vx. The bringing of the Goods aboard about that 
time. And by the Leftimony of the faid Mr. May, as to the Ship taken 
riding at the Stern of the Worceffer,. 4. Captain Madder’s {evere Commands 
for oblerving of Secrecy, is not only deponed upon by Ferdizasdo the firlt 
Witne(s, butalfo by May the Chyrurgeon, very circumitantially : When Mr. 
May asked an innocent Queltion, as one fhould think, upon fecing the Deck 
lumbered with Goods, Mr. Madder an{wers, curfing him, and bids him mind 
his Plaifter-Box. When May goes to his Cheft, there came three Men 
to be dreifed of their Wounds, of which the Black was one. . May asks them 
how they came to be wounded, but Madder had followed, and commands Si- 
lence on their Peril; But Mr. May perfilting in his Enquiry, Madder goes tothe 
Commander, and brings a politive Order to anfwer no Quefiions: Thus Fer- 
dinando and May concur as to the Command of Silence. Now, I put it to your 
Confciences, Gentlemen, if ye think this Myftery was ufed to cover a common 
Accident ; or, if rather you are not fatisfied, that joyning the Teftimony of 
Ferdinando with the Wounds, and the Silence fo rigoroufly impofed, the Goods 
brought aboard, the riding of the taken Ship at the Stern of the VVorceffer, they 
do not evince the certainty of the Piracy and Murder libelJed, as far asthe nature 
of the thing can admit. 

Tothele, Gentlemen, Ye would be pleafed to joynin your Obfervation, that 
it is owned and demonftrated from the Books taken aboard of the VVorcefter, 
that there fprung a Leak in the {aid Ship on the Coaft of Malabar, and 
that it had been moft natural for the Pannels to have carried their Ship to 
Goa orto Surat, which was within ten Degrees failing, or thereabouts, yer 
the Pannels did chufe, rather than continue on that Coaft, torun along ina 
leaky Veffel, a dangerous Courfe, round the Pevinfula and the Ifland Keslon, 
to the bottom of the Bay of Beagal, a Courfe of about 7 or 8:0 Leagues. 
But that Fatigue and Rifque was finall, when compared with the Danger of 
repairing their Ship ona Ccaft, where their Crimes might be more eafily dif- 
covered. 2. Itis remarkable, that the Books found aboard, and now lying 
befbre you, contain the full Inftru€tions given to Captain Gree# and his 
Company from their alledged Owners, which have fomething my ftcrious from 


+ Opportunity. the very beginning. Thave had little ‘fF occafion to perufe them, having feen 


\ Obferve. 


them this Morning for the firft ime ; but one thing If could net but || notice, 
that jn the Inftructions, one Arricle contains a Cypher, in which the Captain 
or Supercargo was to correfpond with their Owners: And altho this Cypher 
{eems to be nice, and well enough devifed at firft to cover the Correfpondence 
from any ordinary Curiofity, yet fo great Anxiety has been fhown concerning 
this Cypher, that the Fraighters fend a Letter atrer the Ship, adding an In- 
{tru€tion, that befides che Chara€ter to be ufed, there fhould be this farther 
Difguife added, that the laft Letter of the preceeding Word fhould be 
always repeated before the firft Letter.of the next Word, of which, for Ilu- 
{tration, the Letter contains an Example, giving Dire€tion how Letters fhould 
be addreft to the Writer himfelf. But neither was this Caution fusficient, for 
next day another Lecter is writen, relating ftill to the Cypher, and whereia 
che Writer exprefly advites, that the Letters from the Ship, {hould not be direGt- 


” 
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| ed to himfelf, but toa Scrivener, livingin — . Street, London, and 
that they fhould not be fubfcribed: Why all this Myftery? The Corre- 
pondence mutt be in Cypher, and this Cypher exquifite and refined: And yet 
the Letters to be addreft toa 34 Perfon ob{cure, for what [know ; they were 
not to contain any Addrefs or Subfcription which fhould either difcover the 
Writer, or the Perfonto whomhe writes: Fair Trading requires no fuch Af- 
fetation. But further, you will be pleafed to notice, that the outward Cargo 
for aShip of 200 Tuns, and 20 Guns mounted, failed with 36 Men, was in — 
value but 99y Jib. 17. fb. 2 ds feerl. which appears by the * Document * Youcher. 
produced by themfelves, for inftru€ting their Entry at the Cultom- 
| Houfe, and that too, forthe moft part, Arms: I have not fo much Experi- 
| ence in matters of Trade, but to me it feems very ftrange, that a Voyage fo 
exceedingly hazardous and expenfive, fhould have been undertaken with fo 
{mall * means: And thefe things in the very undertaking of the Voyage, be- 
ing joyned with the fhrewd Evidences of the Crimes, whereof thefe Pannels 
ftand accufed, feem to be of very great weight; and where {uch + Finenefs t Cunning: 
occurs in the Entry, and the Effects are fo Tragical in fuch an Inquiry, 
I hope, I fhall be forgiven by every Body, having laid them before you 
with as much Tendernefs to the Fraighters (with whom I have nothing to do) 
| as poflible. . 
| As to the fecond part of the Libel, I mean, thefe Circumftances which cons 
7 cur to give Light to the Crimes chiefly libelled; there is alfo fufficient Evi- 
dence. The firtt of thefe Circumftances is, what concerns Mr. Reynolds, one of 
the Pannels: The Indictment bears, that there was a Letter found writ to him 
by his Wife’s Sifter, in return to one of his writ to his Wife, wherein his {aid 
Sifter advifes him to confefs, adding, that in his own Letter which fhe had 
feen, he fays, That fome of their Men bad bafely confeffed ; which implied, that 
they were guilty : And Reywolds being queitioned upon this Letter, produced 
the Copy of his Letter to his Wife, which occafioned his Sifter’s writing to 
him, agreeing with this Letter; Uhele youhave before you. 
T am not ignorant, that Ferdizando the firlt Witnefs fays, He believes Rey- 
nolds was afbore; but the Teftimony as to that, is not pofitive; neither is it, 
in my Judgment, fufficient totake offthe Acceffion to the Crime, or + Artand + Contviving 
| Part libelled, fince the faid Reynolds was of the fame Crew, aad did not fepa-“” “#"S 
rate himfelf from them ; aad itis moft prelumable, had his own fhare of the 
& Booty : Befides, it’s plain fromthe Letters, he was confcious to the ruth, 
. which he fays, was bafely confeft; and it is of little weight, what has been offe- 
| redasaGlofs, viz. bafely confeffed, is as much as it he had faid, fal/ely told Sio- 
ries. Fox in the ordinary way of {peaking, to confefs, 1s totell true, and the » 
Adverb a/e/y implies no more than ithe had faid, that they had ungeneroufly 
confefled, tho it be indeed rather a Duty, whatever Mr. Reynolds thinks. 
| The next obfervable Circumftance is what concerns George Haines; as to 
| whom, by laying together the Teftimonies of James Wilkie, Kenneth Macken- 
| zie, William-Wood, ‘fohn Henderfon, and Anne Seton: You will find it proven, 
that upon asking a Queftion about Drammoend’s Ship, Haines fell in a Paflion, 
by the Depofitions of Wilkie and Kenneth Mackenzie. 2. That Haimes {aid, that “ 
when the Ship the Worcelter was feized in the Road of Leith, he bad that in his KO 
| Cuftody, which he would not have fallen in the Seizers Hands for twice the value of He 
| the Ship, and that he threw it over board, is proven by the Teltimonies of James 1% 
Wilkie and Anne Seton. 3. That fames Wilkie’s Mother imployed Azne Setoz a: 
toenquire of Haines concerning her Son, who had gone Doctor to Drunsmona’s ae 
Ship, is proven by the Teftimonies of Wilkie and Seton: And Kenneth Mackenzie ‘hae 
_depones, that he was prefent when the faid Azze Seton gave an account of 
_what had palt betwixt her and Hazes, and that ithe told, that Haines faid, they 
had a defign to pump him, and that being ask’d why he fell in a Paffion at the 
mentioning of Captain Drummond, he antwered, That he knew more of Captain 
. Drummond 
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|| Broke out. 


was giving ti 


Deumtmond than be would tell ; 
thefe Particulars. 
orlike Words, It’s a wonder that 
Earth to [wallow ws up at Shore, 
Voyage in that old 
the concurring T 
And, §- That Haines 
were as well known as w 
uch as his Uncle met with, which was ro 
PVilliam Wood; nor does every minute 
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Bitch Befs, (pointing 
eftimonies of Wiliam 


Having thus laid before you t 
Proofs, which, 1 am confident, 
plain Evidence of th 
liberty in the next p 
+» piice the Pannels Lawyers have difcovered when 
I need-be at little pains to convince you, 
isa legal WitnefS, feeing tha 
by the Honoura 
but a Chruftian, 
which is more folitary than any 
ftinguifhable Air of Truth and Sincerity, as 
nefs, but a very material and probative one, 
fain have obferved fome Inconfiftency in his Te 
that of Mr. Mzy’s: For fay they, 
Years anda half ago,an 
that it muft have been in the Month of November, 
of February, March, &C, 1703. 
depone pofitively as to the time of 
two Years anda half ago, and that the 
ter: Both thefe Defignations of the Time a 
tious, that he ftopt again before he figned his 
it could not be otherways underftood. 
But then they urge, 
Tillicherrie and Callecut, upon th 
he heard the Shooting at Callicos. 
{tance from Tilisherrie, was impoffible. 
But thefe Gentlemen do not obferve, 
three Days, and that it is exprefly depone 
during that time: So that tho the beginning 
betwixt Trllicherrie and Callecut, yet it might h 
Neither is it of more moment, what thefe 
Strangers Ship attacqued might have 
fhe was attacqued and purfued by the 
Ship it felf attacqued was weakly man 
and a Ship of 29 Guns. 

Bur it may poffibly be fu 
dayand Linfleed were aboard the 
Mtr. Linfteed was left at Kezlon, 
fore, and faw him taken in to the 
But neither is there any Inconfiftency in 
Oaths ; for Mr. May depones, 
labar, he himfelf was put afhore 3and altho, 
Linftced and Hammond order 
Linfteed might have continue 
place, let us foppofé that Linft 


e Crimes of which 


t, upon full Debate, 
ble Judges: 
and adduced for proving a Crime co 
Defart at Land: His 


Ferdinando depones, 
Month after be came aboard,fo 
17¢2. and notin the Months 
But ye were Witneffes that the Black did not 
his coming aboard, but faid, it was about 
Engagement was about a Month ai- 
dmit a Latitude ; and he was fo cau- 
Oath, untilic was told him, that 


d that the Altion happened about a 


that he depones, t 


ed afhore, yet 


and Anne Scton concurs with Mackenzie as to 
ines, in a melancholy || Fitt, burft forth in thefe 
fice we did not fink at Sea, God does not open the 
for the Wickedne{s committed during the laft 
to Captain Green’s Ship) is proven by 
VV ood, Fohn Henderfon and Anne Seton. 
faid, If what Captain Macder did during the laft Voyage, 
hat his Uncle undertook at Amfterdam, he deferved as 
be boil’d in Oyl, is only attefted by 
Circumftance need a concurring Pro- 


he Indi€tment and Probation, conjoining thefe 
to all impartial Men, will appear clear and 
thefe Pannels are accufed ; I fhal] take 
lace to pre-caution you againft certain Tnfinuations which 
the * Probation wasa leading. 
that the firft Witnefs, tho a Black, 
has been already determined 
And indeed, befides that, he is not only a Man, 
vered, committed at Sea, 
is Teftimony had-fuch a di- 
made him not only a legal Wit- 
But the Pannels Lawyers would 
ftimony, and betwixt it and 


that he came aboard two 


hat the Engagement happened betwixt 
e Coalt of Malabar, yet Mr. May depones, that 
van, which, fay they, being at fuch a valt di- 


that the Engagement continued for 
d, there was a running Fight 
of the Attack might have been 
ave continued along the Coaft. 
Gentlemen obferve, that the 
in three Days got off, becaufe it appears, 
Sloop, which was a light Veflel ; and the 
’d, having but about ten Men aboard, | 


rtherurged, that the Blick deponed, that Mr. Love- 
Sloop; whereas Mr. May depones, that 
that he heard him ordered to go afhore be- 
Ship fome time afterwards. ba 
this Particular, betwixt thefe two 
that when the Ship came upon the Coait of Ma- 
before he was put afhore, he heard 
he did not fee them go; So that 
d in the Ship notwithftanding: Or, in the next 
eed had once gone afhore, does it from thence 

. <j neceffarly | 


C $5) | 


neceflarly. follow. that hedid not come aboard again till the Doctor faw him 
taken up? Certainly it does not, for Mr. May continued a very long time a- 
fhore; Buc now granting what thefe Gentlemen fo earneftly defire, that. Fer- 
dinando had been miftaken as to fome fuch Circumftance, can that overturn his 
Teftimony ? The thing happening upwards of two Years ago ; The Subject 
was an Engagement at Sea, perhaps the firft Fighting ever he was witnefs to, 
and the Confufion which, for the moft part, is incident to the firmelt Spirits in 


their Arft Adventures, might excufe this Witnefs, if ina * minute Circum- * syav. 


ftance he had miftaken, feeing his Oath, as to what is material and effential, 


is moft pregnantly +} attructed, as has been already faid. + Supported. 


It may be likeways obferved, that it was very much urged for the Pannels, 
thac Ferdinando came aboard theShip at Anjango, only two days before the Ship 
parted from the Coat of Malabar ; But tho that were true, it would be little to 
the purpofe : For it is evident by his own Depofition, that at firft he entered 
to the Service of Mr. Loveday the Purfer, and that he came aboard of the Sloop 
at Callicoiloan with Loveday, and the Sloop was the chief Inftrument made ufe 


of in the Piracy libelled. | 
It is not unlikely that the Lawyers on the other fide will amufe you with 


Obferves upon Mr. May’s Teftimony, as that he ts but a Witnefs * de auditu, * By heaifay. 


not having been prefent at the Action ; But in this they are again miftaken ; 
for as [take it, a Witnels de avditw is {uch an one whe repeats at fecond hand, 
as if Mr. May had deponed that another Perfon had teld fim he had heard 
fhooting. But fince our Hearing is as much to be depended on, as our Seeing, 
in what concerns the proper Objet of the Bar; Mr. May’s Teftimony, which 
chiefly confifts of what he heard and f2w himfelf, is not in the fenfe of Law 
de auditu. Mr. May depones he heard the fhooting, and the next day that he 
camedown, he faw the Worcefter riding, with another Ship at her Stern, and 
that he faw fomeof the Crew come afhore in a Boat, and that they told him 
that they had brought ina Ship, and that Coge Commodo, or the Linguifter told 
him he had bought the Ship ; he faw and handled the Black’s Wounds, he was 
Eye and Ear-witneis to Madder’s threatning, and impofing a rigorous Silence 5 


In allthis there is nothing properly de anditu, for that the Seamen told him | 


they had brought in a Ship, did not depend barely upon their telling, but up- 
on thefe Circumftances, that they were the Perfons brought it in, and that 
the Ship was riding under his Eye at the Stern of the Worceffer, and jult fo 
what he heard from Coge Commodo and the Linguifter, being upon the Place, 
and f{eeing the Ship under his Hye, is not to depone only de anditu, but has as 
much Evidence as is neceffary to creat a full certainty inthe mind of any rea- 
fonable and indifferent Perfon. 

As for the other Circumftances, I beg liberty to fore-warn you, Gentlemen, 
That every thing material is proven,’ and that even as to the leaft Circum- 
ftance, thereisfome Evidence; That the Goods were not regularly. marked, 


as is ordinar in fair Trade, is proven by the Oaths of + Skippers ; That the + Mafters of 
Seal of the A/rican Company was feen in the hand of Captain Madder, is depo- Ships 


ned by Gleza Seal-Cutter, who could not well be miftaken ina matter of that 
kind: Andin like manner, that there was fomething aboard of, the Worcefter 
which would not be found, tho they fhould tear her Board from Board, ‘is de- 
poned by James Wilkie. Noneoft thefe Circumftances are abfolutely without 
‘Bvidence: And the reft of the Libel, both what is effeatial, and even asto lef- 
fer Cireumftances, is diftin€tly and plainly proven. (4 

To conclude, Gentlemen, As, on the one hand, you are to be very tender 
of admitting that for a Proof, ina cafe. of Life and.Death, which ought not 
‘to be admitted ; So you mult be careful, not to reject fuch Evidence, as muft 
convince the whole World, that thefe Unhappy Criminals are guilty of the 
cruel and attrocious Crimes libelled. Take the Matter in its whole Series : 


The afe@ted DarknefS in the Entry to the Undertaking, a Correfpondence in 
O 2 Cypher, 


Fury: 


ir Off-ha nd an 


by word of 
mouth. 


i| Trial. 


* Fury to 


withdraw. 


+ Whole. 


* Fury having 


withdrawn. 
+ Foremsans 
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Cypher, wherein the Parties were neither to be mentioned on the Cover; nor 
in the Letters, nor were they to fub{fcribe: That the Cargo was inconfide- 
rable, and chiefly compofed of Arms, not to the Value of toco Pounds 


Sterlin. And it feems almoft ridiculous, that a Ship of 200 Tuns, with 20 
Guns mounted, failed by 36 Men, fhould be fent to the Ea/t-Indies upon an 
ordinaty Adventure, with fo invaluable a Cargo; And joyn with that the 
Evidence of the Murder and Robberies mentioned in the Indi€tment. Con. 
fider how much Light the Providence of GOD has difcovered in fo dark a 
Crime, committed ina place fo diftant and folirary: And Iam confident you 
will conclude with me, ‘That the Murder and Piracy is proven. 


* Speak tothe “The Advocats for the Pannels did alfo on their part * {peech the A fize, by 


tefuming the Defences for the Pannels, and for taking off the weight of the 
Probation led againft them, and by alledging what could be further faid 
for their Exculpation and Defence: But thefe Speeches. having been 


;made tex tempore & viva voce, albeit the Advocats for the Pannels were 


defired at the printing of this || Procefs, to give in to be printed, a full Copy 
of what they had faid in defence to the Aftize, yet they declined to do the 
fame. 

The Judge of the High Court of Admurality and Affeffors, ordain the 
* Affize prefently to inclofe, and to return their Verdict upon Friday next, 
being the fixteenth of March inftant, at Pen a Clock in the Forenoon, and 
the + hail fifteen Affizers to be prefent, cach under the pain of three hundred 
Merks, and continue the Dyet till chat time: Aad ordain the Pannels to be 
carried back to the refpeétive Prifons. 

ROBERT FORBES 1. P. A, 


Curia Jufticiaria Supreme Curie Admiralitatis tenta in 
Pretorio, vel nova Dom Seffionis Burgi de Edinburgo, decimo fexto 
die Menfis Marti, 1705. per Judicem ditte Curie, @ per bono- 
ratiffimos vires Joannem Comite de Loudoun, Joannem Domi- 
num de Beilhaven, Dominos Robertum Dundafs de Arneftoun, 
Joannem Home de Blackadder, @& Joannem Cockburn de Or- 


miftoun Affeffores. 
Curia Legitime A ffirmata, 


The {aid day, the Perfons who paft upon the Affize of Captain Thomas 
Green, Commander of the Ship the Worceffer, Captain Joh Maader Chiet- 
Mate of the faid Ship, Joha Reynolds Second Mate, Thomas Linfteed Aflittant 
Supercareo, James Buin Boatfwain, James Simpfon Gunner, -4ndrew Robertfow 
Gunners-mate, John Bruckly Seaman, George Kgtchen Seaman, Henry Kezgle 
Carpenter, George Haines Steward, Samuel Wilcocks Chyrurgeons-mate, George 
Glen and Alegander Taylor Seamen, johe Bannantine Seaman, returned thei 
Verdict in prefence of the faid Judge and Affeflors, whereof the Tenor follows. — 

Edinburgh the 14 March, 1705. The * Aflize having inclofed, did chufe Sir 
“Fames Fleeming of Rathobyres to be their + Chancellor, and Wiliam Neilfon 
Merchant in Edinburgh to be their Clerk ; And having confidered the two {n- 
diétments purfued atthe inftance of Mr. Alexander Higgins, Procurator-hical of 
the High Court of Admirality, again{t Captain Thomas Green, Commanicer of 
the Ship the Worcefler, Captain Joba Madder Chiet-mate of the faid Ship, fobx 
Reynolds Second-mate, Thomas Linjieed Afliltant Supercargo, James Lurn Boat- 
{wain there, James Simpfon Gunner, Anarew Rotertfon Gunners-mate, Joba 
Bruckley Seaman, George Kjtchen Scaman, Henry Keigle Carpenter, George Haines 

teward, 
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Steward, Samiuel Wilcocks Chyrurgeons-mate, George Glen and Alexander Taylor 

Seamen, John Bannantyne Seaman, with «the Debate upon the faids IndiG- —... 

ments, and the Judge of Admurality and Affeifors their Interloquitor and Ex- 

planation thereupon, with the Depofition of Witnelles adduced by the -Pur- 

fuer* thereintil ; They by plurality of Votes-find, that there is one clear. Witmefs.as* in the Canfe: 

tothe Piracy, Robbery, and Murder libelled, and that there are accuvaulative and 

concurring Prefumptions proven for the Piracy and Robbery: fo libelled.: Bat find 

shut John Raynolds fecond Mate of the ard Ship was: afbore at the time of . the | 

Aion libelled. fic fubfcribitur fae Eleeming + Chancellors4 roremay: © 
Will. Nedfon Clerk. 


Thereafter Mr. David Forbes Advocat, produced an + Procuratory fromthe + power: 
Company of Scotland Trading to Africaand the lvdies,tohim the faid Mr.David 
Forbes. In the Terms whereof the faid Mr. David -Fe/ves Protefted, and - 


of the Companies faid iammages, as the Judge Admiral’s faid Sentence, dated yee 
the third of March inftant bears. And confidering likewife, That the Addi- 
tional Conclufion of the Criminal Indictment, raifed at the inftance of Mr. 
Alexander Higgins Procurator-fifcal of the faid High Court of Admirality, a- 
gainft Captain Thomas Green, late Commander. of the faid Ship the Worce/ter, 
and his Crew, for Piracy, Robbery and: Murder, bears.over and above the 
Confifcation of their Efcheat, Moveables.in general, ‘That the faid Ship and 
Cargo in Special fhould be iikewife Confifcated to Her Majefties Ufe ; The 
faid Court of Directors Do therefore, by. thefe Prefents, Givesfull, Power, War- 
rand and Authority to Mr, David Forbes Advocat to.appear. for them, and in 
their Name and Behalf, and in Behalf likewife of Mr.-Roderick Mackenzie 
their Fattor in the faid Procefs of Reprifal, to the * behoof. of the faid Com- +p: 
pany, To Proteft againft the faid Additional Conclufioa of the faid-Criminal 
Indiétment, with all that has followeds.or,may follow thereupon, that the 
fame may not in the leaft prejudge the faid Company of the Benefit of their 
Right and Intereft in the faid Ship the Worce/ter and her Cargo, as{hould ac- 
cord. In Teftimony whereof, thefe Prefents are by Warrand of the faid Court 
of Direétors, figned by their Prefident for the time,. and Counter-figned by the 
faid Companies Secretary, at Edinburgh the twelfth Day. of March, One Thou- 
fand feven Hundred and five Years. Sie fubfcribitur ‘ cies 

seaniecht 21 as wait ., FRANCIS; SCOT... P. C.D. 


By Order of she aig Court: ROD. ‘MACKENZIE Secretary ‘0 the aid Company. 


Follows the PROTEST. 


CPt 


0 EDINBURGH, 6 March 1705.) 

The above Mr. David Forbes, Do hereby Protest in. the Terms of the above 
» Mandat, and thereupon I take fudictal Inflraments in the bands of Mr. Daniel 

Hamilton, Clerk of Court, and require the Members of Court, as Witnelfes, Sic » 

ofubloribisut io sis). Grows! Mone A s A a 2h DEMIR FOR PES: 6 

peuple Sh ‘ Lee 


6le 


* Purys 
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© On the come Her Majelties Advocat Protefted * in the contra. 
EFAr Ve mo 


Which Proteftations, The Judge of the High Court of Admirality, &c. 
admitted and allowed ther to be Recorded, — 


The Judge of the High Court of Admirality and Affeffors, Continue the 


$ Time of Tri- }- Dyet till W’edne[day the Twenty oneof March inftant at Ten a Clock in the 


Forenoon: And Ordains the Pannels to be carried back to their refpective 
Prifons. 


CURIA FUSTICIARIA Supreme Curie Aimi- 


ralitatis tenta in Pratorio, vel nova Domo Seffioms burgi de E- 
dinburgo, Vigeftwo Primo de Menfis Martti 1705. per Fudicen 
ditte Curia, @» per Honoratiffemos viros Joannem Comitem de 
Loudoun: Joannem Dominum de Beilhaven, Dominos Rober- 
tum Dundafs de Arniftoun, Joannem Home de Blackadder, 
@ Joannem Cockburn de Ormiftoun Affffores. 

ner : Curia Legittime Affirmata. 


Intran, | 
Captain Thomas Green Commander of the Ship called the Worcefter. 
Captain John Madder chief Mate of the faid Ship. 
ohn Reynolds fecond Mate of the faid Ship. | iy Vo 
Thomas Linffeed Affiftant to the deceaft Supercargo of the faid Ship. 
Yames Burn Boatfwain of the faid Ship. 
fames Simpfon Gunner, ° , 

‘Andrew Robertfon Gunners Mate. 

ohn Bruckly Seaman. 

George Kitchen Seaman. 

Henry Keigle Carpenter of the faid Ship. 
George Haines Steward of the faid Ship. — 
Samuel Wilocks Chyrurgeons Mate. » 
George Glen Seaman. SS 
‘tobn Banuaatine Seaman in the faid Ship. 
Alexander Taylor Seaman. 


The Judge of the High Court of Admirality and Affeffors, Having confides 
red the Verdict of * Affize returned againft Captain Tomas Green Commander 
of the Ship called the Worcefler, now in Brantifland Harbour, Captain fobz 
Muadder chief Mate of the faid Ship, ob Reynolds fecond Mate of the faid 
Ship, Thomas Linfteed Affiftant to the deceaft Supercargo of the faid Ship, 
ames Bara Boatlwain of the faid Ship, fames Simpfon Gunner, Andrew 
Roberifon Gunners Mate, gohn Bruckly Seaman, George Katchen Seaman, Henry 
Keigle Carpenter of the faid Ship, George Haines Steward of the faid Ship, 
Samucl Wilcocks Chyrurgeons Mate, George Glen Seaman, Alexander Taylor 
Seaman, and Sfohm Bannantine Seaman in the faid Ship, upon the fixteenth 


“Day of March inftant ; Whereby it is found proven, that there is one clear 


Witnefs as to the Piracy, Robbery and Murder Libelled ; And that there 


‘are accumulative and concurring Prefumptions proven for the Piracy and 


Robbery fo Libélled: And that John Reynolds fecond Mate of the faid Ship 


was 
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was afhore at the time of the a€tion Libelled ; They in "tefpeé thereof, by 


the Mouth of Fohn Park * Dempfter, + Decerz. and Adjudge the faid Captain * One that pro: 


nounces Doom- 


Thomas Green, Yokn Madder, fames Simpfon, Heary Keigle, and George Haines + decree. 
to be taken to the Sands of Leith, within the Flood-mark, upon the firft 
Wednefday in April next, being the fourth Day of the faid Moneth, betwixt 
the Hoursof Eleven a Clock in the Forenoon and Four a Clock in the After- 


noon, and there to be Hanged upon a Gibbet till they be Dead. And ®* fick-* 11 tike mat- 


like, Decern and <Adjudgze the faid George Glen, Alexander Taylor, Andrew” 
Robertfon, and George Kztchen, to be taken to the Sands of Leith, within the 
Flood-mark upon the fecond Wednefday of April next, being the Eleventh 
Day of the faid Moneth, betwixt the Hours of Seven and Twelvea Clock in 
the Forenoon, and there to be Hanged upon a Gibbet ‘till they be Dead. 
And alfo, Decern and Adjudge the faid james Burn, John Bruckly, Samuel 
Wilcocks, John Bannantine, and Thomas Linfteed, to be taken to the Sands of 


_ Leith, within the Flood-mark, upon the third Wednefdy of April next, being 


the Eighteenth Day of thefaid Moneth, betwixt the Hours of Elevena Clock 
in the Forenoon, and Four a Clock in the Afternoon, and there to be Hanged 
upon a Gibbet till they be Dead ; And ordain all their Moveables, Goods 
and * Geer, and particularly the Ship Worce(ter and Cargo tobe + Efcheat,+ gjtaie. , 
and in-brought to Her Majetties Ufe, Referving toall Perfons pretending Right t Forfeited. 
to the faid Cargo, or any part thereof, their refpective Claimes and Preten- 
fions to be infifted in and difcuft before the High Court of Admirality as 


accords, which is pronounced for * Doom; and { Affoilzie the faid ‘fohz* sentence. 
‘Reynolds. t 


Abfolve: 


JAMES GRAHAM I. P. 4. 


The Judge of the High Court of Admirality and Affeffors, Recommend 
to the Lords of Her Maijefties Privy Council, to give a Reprive to Thomas 
Linfteed Affiftant Supercargo of the Ship Worcefter; And defire that their 


Lordfhips would Recommend him to Her Majefty for Her Gracious Par- 
don. 


JAMES GRAHAM Inprefentia Affefforum. In prefence of the Affeffors: 


Follows forse Confelfions and Declarations emitted by fome of Captain Green’s 
Crew, which are here fet down according to their Dates, and as they were freely 
made in the Prefence of the Perfons therein mentioned, and are only here fubjoyned not : 
as any part of the + Procefs, but for the further fatisfattion of all that {hall be plea-+ Tria. 


fedto read the Premiffes. 


Edinburgh, 16th March, 1705- 


DECLARATION 4y Thomas Linfteed, emitted im prefence of Sir James Steu- 
art Her Majefties Advocat, hereto fubjeribing with the faid Linfteed. 


‘ Homas Linfteed Declares, ‘That being in the Ship the Worceffer as 
Affiftant to the Swpercargo, when the:V effel came to Callicoiloan ‘upon 
the Coaft of Malabar, which was about the beginning of the 1703; 
. Mr. Hammond and he were fent afhore to look after the Goods they 
had fold, and the Returns they expeMted at Callicoiloan and Kgtlon; That the Ship 
the Worcefter left Callicoiloaw with her Sloop in January 1703, for to go te 
Callecut, and other Places up that Coaft, But within five or fix Days 


after the Ships parting, there came in Fifher Boats to Callicoiloan, who vet 
tnem 


them that their Ship the Worseffer had had an Engagement ati Séa, «and that it 
was the Sloop that firft attack’t the Veflel, and that they fought until they were 
out of fight of the Fither-men, who could give no. turther account of it. But 
thereupon the Declarant and Mr. Hammond wrozeand fent a meflenger either 
to Cocheene or Callecut, to know what was become of the Worcefter,and that they 
gota Return after fome Days, that they fhould mind their bufinefs, and ‘not 
concern themfelves with any thing that Ca//ant the Supercargo : did aboard. 
Thatfome Days thereafter, the Declarant met with Coge Comodo in the Lbeck 
of Keélon, who told him, that he had bought a Ship, and he. took the Decla- 
rant Aboard, that the Veflel was about roo Tun, and did bear-about twelve 
or thirteen Guns, and that fhe appeared to be of the Countrey Build. And 
Coge Commodo faid,h® had bought her from the Pirats of Cota or Eurgara, which 
are two little Pirating Towns on either fide of a River on the Coaft of Mac 
bar. But when the Declarant came to K¢iloz, the Ditch and Portuguefse there 
told him, that that Veflel which Coce Commodo had bought, was brought in in 
the Night tcafon by fome of the Crew of the Worcester, and that her Top-mait 
was taken down, and her Sails taken off, and the-Yatds lower’d ; And that 
the Dutch and / ortugwe/se made no more reckoning of it, becaufe*tis what is ore 
dinary on that Coaft. That the Declarant and Mr. Hammond ftayed, for two 
or three Months after their parting from the Ship, at Callicooan and theres 
about, until the Ship the Worce/ler came back to the Road of Callicotloan, and 
that there he went Aboard: That when he went Aboard, he told them what 
he had heard, but they gave him no Account ‘of the Action; nor could he 
learn more of it. That the DoStor was afhore at Ibeck while the Ship wasat 
Anchor at Callicoiloan, and that at that time the Declarant was gone up to 
Callicoitoan, and knows no more of the Doétors being afhore. That the 
Sloop with Mr. Loveday and others aboard did firft come back to Calticoiloan, 
and advertifed the Declarant and Mr. Hammond to be in readinefs, for the Ship 
was coming back, and that when fhe came back they went aboard, and the 
Declarant went aboard at Anjango, from whence they failed .to Bengal. And 
this the Declarant declaresto bea Truth. Cana /cientie patet.. ’ 


auanA HS Linfteed, 
JA. STEUART. 


Edinburgh, 29, March, 1705. 

N Prefence of Mr. James Graham Fudge of the High Court of Admirality, 
George Haines one of the Crew. of the Worcefier being defirous.to make'a 
Confeffion of what he knew in relation to the Crimes for which) he and the 
velt of the Crew were purfued ; Declared, That when the Ship the Worcefler 
was in the Downs, the Declarant received a ‘Letter from a. Friend in London, 
telling him, that it was furmifed in London that their Ship was going out 
upon fome ill defign, and that he had likeways another Letter from his Father 
to the fame purpofe, and heard the Gunner James Simpfon fay, he had alfa 
one of the fame nature. The Declarant Declares, that thereafter he ufed all 
his Endeavours to get afhore, and accordingly he having got leave to fee fome 
Friends aboard the Fleet-Frigot that was then riding in the Downs, he got 
into her Long-boat that wasthen going afhore, but fome of the Frigots Crew 
having got notice where the Declarant was, after he went afhore, they came 
to him, and having drunk with him to fome pitch, perfwaded him’ to go 
aboard of his own Ship again, and the Declarant was accordingly carried 
aboard in one of the Boats belonging to the Town of Deal, And fometime 
thereafter, the Declarant defigned likewife to have got into a Man of War, 
tiding hard by their Ship, but Mr. Ca//ant the Supercargo came after him and 
brought him back, and the Declarant believes the Name of the Man of War 
was the Salisbery. That the Ship Worcefter failed from the Downs the. 87h 
8. 3 | 3 ie ame a aee 
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March 1702 in the Morning ; ‘That in the Moneth: of Saze or July théreafter, 
the Ship arrived at Dedagod, where their Sloop was built of Timber and other 
materials which they had brought from Exglavd aboard the Ship: That 
having failed from De/agoa, fome few days before they came upon the Coatt 
of Malabar, he heard fome of the Crew, and particularly Jos Bruckly the 
Cooper talk of turning Pirats, and perfwading others of the Crew to go in 
with them; That when they came upon the Coaft of Afa/abar, and had been 
there about a Moneth, they endeavoured to take a large Countrey Boat, and 
for that end, the Sloopendeavoured to get betwixt the faid Boarandthe Shore, 
that fo the Ship might come up with the faid Boat, but *there being feveral 
hands aboard, and the Boat having fity Oars, out-failed both Ship and Sloop, 
and got off. Declares, that Coge Commodo was aboard the Ship the time 
of the aforefaid Chafe, and that he drew his Sadsre, and incouraged the Crew of 
the Worcefler. Dectares, that hereafter, the Ship and Sloop failed for Cocheeve, 
with a defign to have cleaned both, at that Place; (the Sloop being mueh fpoile 
with Worms) but the Governour would not allow them to be cleaned there, 
and therefore they went up to Cad/ecar, where the Sloop was cleaned and refitted, 
and manned withabout eight Men and two Guns,two Patteraroes,& other {mall 
Arms and Ammunition put aboard, and then the Sloop alone failed up towards 
dillicherry, and ftayed away from the Ship about eight days. Declares, that 
the Sloop took no Goods along with her when fhe went out, but when fhe re« 
turned, fhe had aboard eight Hogfheadsof Rack, and knows nothow fhecame 
by them, but ‘fob Roberts one of the Crew who had been withthe Sloop at 
that time, was very melancholy after his return, and the Declarant having a 
Cocco-nat full of Rack in his Hand, defired Roberts to take a part, buthe would 
not, and went down tohis Hammock mightily concerned, and afterwards told 
the Declarant, that the reafon of his Concern and Melancholy was, that he 
was acceffory tothe cutting off of fome Mens Headsat Sacrifice Rock, betwixt 
Tillicherryand Callecut. Declares, thatthe Sloop did fail by her felf from Callecar 
thereafter, and the Ship followed down to Cal/icoiloan, and did there meet with 
the Sloop, and having difcovered a Ship coming as from the Southward, the 
Sloop was, under fail, and made to get in betwixt the faid Ship and the Ofizg, 
that {o fhe might not get to Sea, and the Ship coming nearer to the Worcefter, 
in Which.the Declarant was atthe time, the Worce/ter {lipt her Anchors, and 
made towards the forefaid Ship, and at length came up with her and fired a 
fharp Shot,-to caufe her come to, which fhe did accordingly, by bracing 
her Head-fails back to the Mafts, and that thereafter {he was boarded. Declares, 
that the Ship was abouefeventy Tuns Burden, and fquare-tterned, and paint- 
ed in the Quarters with Red and Yellow, and that fhe had a main Deck, and 
a quarter Deck, and a little Fore-caftle, and was of the Izdiaz Build, and that 
there was in the Ship when boarded about 12 or 14 Menall white, and fickly, 
asthe Declarant clearly perceived before the Ship was boarded, but when the 
Declarant was endeavouring to know of what Countrey the Men were, Ed- 
ward Carry neof the Worcefters Crew knock’t him down witha Hand-{fpake ins 
to the Midfhip Hatch, but.he afterwards heard amongft the Crew, thatthe Men 
of the taken Ship were Britans, Declares, thathe knew not what became 
of the Men which were aboard, of the taken Ship, not having been 
able ta come above Deck, with the Stroke which he received from Edward Car- 
vy, and whereof he yet bears the Mark, but declares that the Sloop went off be- 
fore he came above Deck, and ftayed away for three or four days, and that the 
Declarant thereafter heard the Men were put into the Sloop,and what was done 
with the faid Men of the taken Ship he cannot tell, but doubts not they were 


murdered and made away, becaufe they could not be put afhore at any place- 


at hand onthat Coaft, there being Evg/s(b and Dutch Fattories afl alongit the 
Coaft, very near eachother. Declares, that thefe of the Crew who went with 
the Sloop trom the Ship at thattime, were Mr. Loveday, Thomas Calcute, Anz 


axe Robertfon Gunner of the Sloop, Joby Roberts, Edward Carry, Dansan Mac- 
f Q hay 


5 


* Appeared. 
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kay and Alexander Taylor, and Antonio Ferdivando the Black, but cannot be 
poflitive who befides were there. Declares, that the next Evening after the 
Adtion, the Ship which was taken the day before, was carried in by fome of the 
Crew to Callicoiloan, and fold to Coge Commodo for 1500 Rupees, and that the 
Goods of the faid taken Ship were fome Balls and Matts of Chiwa-iRoots, and four 
Chefts of Copper, which Chefts were fold afterwards at Bengall to a Bannion 
Merchant named Tagodas. Declares, that fome days after the Adtion, the De- 
clarant was fent afhore with a Letter to the Sapercargs, and that he then heard 
that Coge Commodo to whom the Ship was fold, wasa great Affifter of all Pirats, 
and was very ferviceable to Kyd and Everie when upon that Coaft, and bought 
of their Goods, as the Declarant was credibly informed of the People on that 
Coaft; and declares that the timethe Declarent was on fhore, the Supercargo Mr. 
Linfteed, Reynolds, Hammond and the f2c€tor were afhore; and the Decla- 
rant did likeways fee Avtonio Ferdinando the Black at the [beck of Callicoilo- 
an, who complained of a Wound in his Arm. Declares, that atter the Acti. 
on; and before the Declarant went alhore, the DoCtor Charles My came a- 
board from the Ibeck of Callicotloan, and feeing the Cheits which had come out 
of the taken Ship upon the Deck, he asked Captain Madder, what did all that 
Lumber upon the Deck, and that Madder awf{wered him with a Curfe, and told 
him to mind his Plaifter Box, and ask 20 Oueftions, Declares, that while the 
Ship was upon the Coaft of Malabar, fhe fprang a Leak inthe Strake next the 
Keel, which made the Crew to pump conftantly ; however they went not into 
any Place upon the Coait of Malabar to refitther, but failed to benea/l, which 
was about five Weeks failing, and there the Ship was refitted, not only of the 
Leak, but of an Hurt which the Ship got in the Action, in the Plank, betwixt 
the Midthips-fcrupper and the Cheftree,and a new Plank put in,in the Larboard- 
fide where the Hurt was. Declares, that the Declarant did kcep a Note by 
way of Journal during the Voyage, which contained the Subftance of what he 
now declares in relation to the above particulars ; And that. when‘the Ship 
was feized inthe Roadof Leith; he heaved the‘fame over-board, Jeft't fhould 
have fallen in the Seizers Hands,» Declares, that he would have emitted this 
Declaration and'Confeffion fooner, but that he was always made believe by 
Captain Green’s Agents that the Defences made tor. the Crew would certainly 
bring them off, amd if they aid all agree in one Mind, and keep clofs Mouths, 
there would be no fear, for nothing could be otherways proven that could do them 
Harm. And declares, that Wilcocks the Chirurgeons mate told the Declarant, 
that he faw a Letter from the Owners of the. /Vorceter in Londow to Captain 
Green, whichbore; ‘That altho’ theCrew werecondemued imScotland, they had Pare 
dons ready to fend down for them: And this the Declarant was likeways informed’ 
of from the Carpenters Wife. 01 bo) 9 ot sal . Ob 
(ie ' > 727i ba 6 tre iis George Haines. 
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» mid doom Word Wy = 
Edinburgh; 28. March r705. oP 

N prefence of Sir Robert Forbes Judge of the High Court of Admirality, 

* compeared George Haines ne of the-Crew of the Ship the /’Vorceffer, 

snd declared that he now addsto-his former Declaration, ‘That after the Ship 

therein mentioned was feized; ‘he faw the Men which were therein killed and’ 

murdered with PolesAxes-and ‘Outlaces, and faw theirdead Bodies put into 

the Slocp, and thereafter thrown iover-board, ‘and to: the: beft of the Decla’ 

rants knowledge, the’ faid Men to } killed: were Scots Men, the Declarant has‘ 

ving heard them fpeak the Scors: Language. “And further Declares, that the: 

{aid Ship then feized was underftood by the ‘Crew of the /” Vorce/ter to have been’ 

Captain Drammond his Ship, and ‘particularly: he heard Captain Madder, "fohn' 

Brucklyy and the decealt Edward Carry fay io. And further adds, that“he® 

; would 
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would five émitted what is above before this time, but was afraid left his 
mentioning the Ship fo feized to belong tc Captain Drammond, and the Men 
aboard of the fame to have been murderei, might have rendered the Govern- 
ment offended, and obliged them to deal hardly with the Declarant. And 
this he declares to be Truth as he fhall antwer to God. 


George Haines; 
ROB. FORBES, 


Edinburgh 31 March 1 705; 


rN prefenceof Mr. Fames Graham Judge Admiral, John Bruckly Cooper of the 
IL Ship Worce/fer, being defirous to make a Conteffion of the Crimes where- 
pon he and the reft of the Crew were purfu’d ; Declares, that fome time after 
the Ship the }orce/fer came upon the Coat of Malabar, that fhe and the Sloop 
gave Chafe to a Countrey Boat which efcaped:by reafon of her Oars.That af- 
terwards the Ship and Sloop failed in Company to Coceene,where they were de- 
nied Accefs to clean, : and therefore they thereafter failed. to Caslecur, where 
the Sloop (which had been {poiled by the Worms) was hald upon the Shore 
and clean’d, and thereafter was mann’d with about 10 Men, and 2 Guns, 2 
Patteraroes, with other froall Armsyputaboard. From Callecut the Sloop was 
ordered to fail towards Vil/icherry, but: there was no Goods fent along;and in 
about 6 or 8 daysthereafte: the Sloop eame back in cHafe of another Sinp: De- 
clares, that, when the Shipthe Worcefter faw the Sloop in chafe of the other 
Ship, fheflipt her Anchors, and made out to. Sea to meet them ;) Declares; 
that hefaw che Sloop:board the faid: Ship towards Night, and that the Long- 
boat wastafter ordertd to be mann’d, and <Captain Madder went along in 
the Long-boat : Dedlates he :doesinot know what became of the Men: who 
were on Board, the taken \Ship,. but: that the Declarant-did fee they were 
white-Mem;. Andeshe Reafom whyhe. knows) nor what ‘became’ of ‘the 
Men is; that the Declarant was never on board the taken'Ship, and'thar the 
Sloop which had boarded theiShip, was ordered away next Moriing) andihe 


deubts hot but:the Men! wereialongft which'were taken out of the Prize Ship: | 


Declares, That the! Ship whichiawas:takem, owas mann’ with fomeof the 
Worcefters. Crew, and failed alongft with the Worce/fer till they came to Calli 
coiloan, where they found the Sloop. Deélares, that whilft the Worceffer 
with the other Ship came in fight of the Sloop, the Sloop weighed Ancior 
and ftood to the Offiag, fo that the taken Ship came in to Cullicotloan betwixt 
the Sloop and the Worceffer, and all three came to an Anchor together. De- 
clares, that after they came to an Anchor, the taken Ship rade under the Stern 
of the Worcefter, and was thereafter fent in to Cal/icoiloaw River, and 
fold to Coge Commodo, as the Declarant fuppofes. Declares, that there- 
after the Declarant was fet afhore for Water to the Ibeck of Callicocloan, 
where he met with Doftor Ma, and that he fent on Board a Pia- 
guetta with Water according, to Ls Décers _ Declares, that fometime aiter 
they came toan Anchor beroré CaMicoiloan, ahd before tlie Declarant was feat 
afhore for Water as above, they fawaShip at Sea coming from the South- 
ward, that the Sloop was under Sail at that time, being a cruifing about ; 
that fhe failed towards the Sea, and bore down the Ship towards the /Vorcefter ; 
That the /orcefter, when the Ship came near, flipt from her Anchors, an 
made towards the Ship, which thereafter was boarded , firft by the Sloop, ar 
then by the /’Vorceffer, about ten or elevena Clock in the Forenoon. Declares; 
That there was both VVhites and Blacks on board that Ship, and moft part 
VVhites, but the Declarant did not know what became of them; bur that the 
Sloop went off in a few Hours after the Engagement, and did not return till 
after twoor three Days. That the Declarant does not know what became of 
that Ship ; but Declares, that he was in a Moosrifo Kings Houle with about 
ibs 


fix of the Crew, and that that King was Coge Commoio’s Mafter, who had 
bargained for one of the taken Ships, the Declarant cannot be pofitive which; 
And that at the fame time the Supercargo who was along with them, prefen- 
ted the King with afmall Fowling-piece. Declares, thar the Declarant ftayed 
afhore trimming the Casks for about fix Weeks thereafter, and does not re- 
member at prefent any more of the Affair, and Declares he cannot fign but by 
this Mark. Xx, 4 
JAMES GRAHAM. 


Edinburgh, 3 April 1705. 


Compeared ohn Bruckly one of the Crew of the Ship the Worceffer ; And 
Declares, That he adheres to his former Declaration emitted before Mr. 
James Graham Judge Admiral the thirty firft of March. And now adds, ‘That 
the Men which were aboard the Ship which hi feized before CaHicoiloan were 
for the moft part /V/bite Men, and the Declarant heard them fpeak the Engi{h 
Tongue, being innumber about Twelve lor Fourteen ; And Declares, That 
Captain Madder was in the Sloop, and’one of thofe that boarded the faid Ship, 
and that the Men were put into the Sloop, and carried away to the North- 
ward inthe Sea, and the Declarant never heard any more of them: And 
that the Goods Aboard the taken Ship were brought into the Ship the VVorce- 
feer, and confifted of Chixa Root, and four Chefts of Copper, which Chefts 
were Sold at Bengall to a Banyan Merchant. And further adds, That the Men 
feized in the taken Ship were Killed after they were put into the Sloop, and 
before they were carried to the Sea Northward, And further adds, That 


TX prefence of Sir Robert Forbes Judge of the High Court of Admirality 


- immediately after the aftion:was over, the Declarant did hear the Supercargo 


Jallant, Captain Madder, Fohn Roberts, and Edward Carry fay, That the feiz’d 
Ship was Captain Drummond’s. Ship, belonging to the Scots African Company : 
And adds, That when the/Vorceffer failed from the Downs, the Declarant did 
not know where the Ship was bound, but: heard it frequently faid they 
were going upon a difcovery. And Declares this is the Truth as he fhall an- 
fwer to GOD; And Declares he eannot Write but by this Saeed 

-. ROBERT FORBES, 


° 


SHE foregoing Account of the Trial of Captain Green and his Crew; 
being taken * clefly from the Records of Court, and the ufuak Form + exeay. 

of the Court being to Hear and Difcufs Objettions-againft,the . 
4 Witnefles, beforethey. be Examined, viv voce, without any written 
Debate ; It istherefore thought fit hereto add the Objections that were-made: 
againft the Witnefles, and the Anfwersgiven thereto ; with the Interloquitors: 
palt thereon, that there may be nothing wanting to the Readers» full fnfor-: 
mation. 


- And firft, It was Objetted againft Antonio Ferdinando the Cooks Mate, that” 


hie cou'd not be a Witnels, becaufe of his Povery, he inot -being’ worth (as 

the Style of the Court is) the Queens 4+ Onlaw, that is Ten Pound Scots, in} Fine, 
cafe he fhould tranfgrefs. And fo according tothe Law ofthis Ktngdorm was 
to be rejected. 2. That he wasnot a Chriftian, and therefore could nor be 
received as a Witnels againft Chriftians, fpecially in.a Purfuir thatreached, 
their Lives and Fortunes ; Nor could he indeed be fuppofed to have the juft 
Knowledge of the Religion of an Oath. : 

To which it was Anfwered, 1. Thattho the Standard of ten, Pound, S#r:,. 
fettled by the Law and Cuftom of this Kingdom, »as.t the Quality ot. Wir 
neffes, might well be refuled ina Trial of Crimes of :this nature againit the 
Law of Nations, and which were tobe tried accordingly, Yet thé mairer 
of Fat was falfe, Axtonio Ferdinando being worth more than ‘ten Pounds. cors 
by the very Wages due to him, and which, by the Pannelsowa Books, were 


attefted to be fifteen Shillings per Menfem, whereof, to this Hour, he hath got 


no Payment. 2. Aatonio Ferdinando was a. Chrifian, ashe himfelfowaed 
from the beginning, and that he was Born of Chriftian Parents; Likeas its 
known, that {uch Names are only given to Chriftians : Befides, tho his not 


being a Chriftian might be a * pr¢ J 
exception againft his Teftimony as a Witnels, fince he both profeft the know- 
ledgeof GOD, and the Con{cience of an Oath, ashe had often deciaved. ny 
The Judge and Affeflors having confidered the forefaid Objections end An- 
fwers, they repell the Objettions, in refpect to the Anfwers, and, allow: the 
Witnefs to be admitted. ran trdte ahA ni xeckas Sion Oo 
2. It was Objected againft Antonio Fexdénande, that he was not worth:ten’ 
Pounds Scots, and had indeed nothing, befides, that he was no Chritian, but 
a Servant or Slave to Captain Green, and alfo had no Religion. 

“To which it was Anfwered, 1. That tho ten Pound Szots be the. Rate of 
Witneffes in our Scors Law, yet, as hath been faid, this Rulecannor + viemthe + ge: 
cafe of the Crimes libelled, committed again{t the Law. of Nations in remote 
parts c in alto mari, inthe deep Sea, which made the Crimes to be Crimes ex- 
cepted; And its known tobethe Rule and Priviledge as to Crimes atrocicus and 
* occult, and therefore excepted to exempt eve the Witneffes from the ordi- 
nary Qualifications: Nor was Antonie Fi to be reckoned no Pc ae 
| as) . iy eu at ince, 
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wge again{t him, yet,it could be ro qaty™ bieltion, 
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fince, 1. Hebears a Chriftian Name, and next declares, that a Chriftian Miftrefs 
he had in Pegu, who gave him to Captain Gree#, did firft procure him to be 
Baptized and Chriftned. And, 3. He profefles the Knowledge of thetrue 
GOD, nor, being a Chriftian, can he be reckoned any longer a Slave. 

But-upon the whole, as to thefe two, and the whole other Witnefles, the 
Nature of the atrocious Crime againft the Law of Nations, with the man- 
ner of their having beencommitted, and the Endeavours ufed for their Con- 
cealment, ought principally to be remembred ; Sincethereby, in the Opinion 
of all Lawyers, they become Crimes excepted: And that itis the knowa Pri- 
viledge of Crimes excepted, to relax from the ordinary. Rules, and to proceed 
on fuch Evidence, as the Matter doth afford, the Subftance of a Probation be- 
ing only obferv’d. 

The Judge and Affeflors having confidered the forefaid ObjeCtions and An- 
{wers, they repell the Objections, in refpeét of the Anfwers, and allow. the 
Witnefs to be admitted. TAOS: ob i 

3. Ir was objectedagainft vx Seton, that fhe could not bea Witnefs, be- 
caufe 2a Woman. . RL SIC ae” SESS se a 

To which it was anfwered, thatin Crimes where the Probation proceeds 
not upon Tefes requifiti, but fuch as Providence offers, even Women are ad- 
mitted. But, 2. Its the General Opinion and 'Praétice over all, that in Crimes 
atrocious, occult and-excepred, a Woman is néverrefuted: Sag kes 

The Judge and Affeffors having confidered the forefaid Obje@ion and An-. 
fwer, they repell the Objection; ‘in’ réfpe€t ofthe Anfwer, and: allow the 
Wirtnefs to be admitted. igh, ahem se ips 
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tao. t Excerpts out of the Inflrudions and Let 
ters found in Captain Green's Books. 
to which Sir David Dalrymple’s 
Speech to the fury relates. = 


N the Inftructions or Orders given by the Freighters of the Worcefter,Captain 
Thomas Green Commander, to Mr. Robert Callant Supercargo, there occurs 
one Article in thefe Words, : 
We would have you Write us by all Opportunities, efpectally from Sinde, by any 
Ships bound from theace to Perfia , And for the greater Secrecy, Cfpecially of the 
Letter to be fent to Mauritius for us, hereunder ts an Alphabet for you to. Write us 
by, Your Subfeription mujt be in common English, Direding all fuch Letters to 
Captain Thomas Bowrey iz Well-clofe-Square, London. | } 
(Nota, At this place the whole Alphabet is infert diftincly, and above 
each Letter a different Character is fet down, to be ufed in place of the Let- 
ters of the Alphabet.) , | sage 
When your C argo for England zs provided, or near compleated, then we would have 
. rH the Sloop for what you can get, and inveft the Produce in Govds jor Eng- 
and. . 
And lower amongft the fame Orders in another Article are thefe Words, 


Ea ei Tou muft engage the Mafter of the Sloop nor to ‘ler any Letter from bimfelf or 
Wee: any obner be fent so England, but only oar Letter, in which you may infert the 


Nam es 
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Names of any Dead; And for the care and fecrecy of thoje who go in the Sloop, 
- tncafe a Letter or News comes to England, ¢at our Letter concerning our Bafi- 
nels, then we will on the return af the Ship give the Mafter and Crew one Months 
*  PayGratis, aad they hall alfo have their [bares of the Benefit promifed the Ships 
Company for the Whale Fifbing. : : 
.. Bya Letter dated London, 3 February 1703, from Ca 
| Mr. Callant, the faid Captain advifes him in thefe Words, 
| For the greater Security of our Affairs, when you Write by the Alphabet in your 
Inftractions, I would have you carry the laft Letter of each Word to be in the rooms 
| of the fire Letter to the next Word, as for Example, 
| Captain Thomas Rowrey, Sir wee are all well, 
Captat athoma sbowre yfi rve ear eal well. , eae 
! make no Title (as is ufwal) to begin your Letter, nor no Date, sor Compliment, 
no Name at laft; But let all be comprehended in the Lines of Jour Letter, fo as 
to make nodiftinction, and make bat one Paragraph of all your Letter, and if any 
Men Deae, fet their Names tinmedtately after your own Name Jubfcribed to the 
Letter, all in Characters before diretted, and pleafe to keep this as Directions 
theretn, 
| By another Letter from the faid Captain T. B——y to the faid Mr. Callant 
: dated Lozdon 16 February 1701, he adds concerning the forefaid Cypher in 
thefe Words, 
On further Confideration, I think, I have committed an 
jou Tefterday, it being Wrote in it as, viz. 
| Captai nthoma showre oft rwe ear eal lwell. 
| That is, Captain Thomas Bowrey, Sir wee are all well. 
| Now, I doubt the waming any Name in the beginning, or making ky Compliment 
shere, may be a means to find the Key of the Alphabet, therefore pray frske ont 
| of the Letter I fens you Yefterday, as ‘above done, and begin direly with jour 


_—_Bafinefs, following the Directions given you. And whereas you are ordered to dire 


Said Letter to me, I would not have you mention my Name in the Subfcription, 
but dirett [aid Letter to Mr. Nicholas Pope Scrivener in Nicholas Lae, London, 
to pay 5 lib, to the Bearer as in your Inftractions, 


ptain TB “y to 


Error in my Letter to 


ERRATA. 


F)Age ro. on the Margin, read Enquire into. jp. rtele2§0 ro debated. Pp. %2- is mark’d by miftake aie 
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